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PROCLAIMING NOVEMBER 
MASSACHUSETTS HERITAGE MONTH 


Governor Foster Furcolo chats with President Raymond F. Barret and 
Albert West, Director of Public Relations for the Association. During 
the month of November and early December lawyers will address the 
high schools of the Commonwealth in accordance with the Proclamation 
of His Excellency. (See text on opposite page) 





APPRECIATION 


As the Association has a new Assistant Secretary and two new 
members of the Editorial Board of the “Quarterly,” on behalf of the 
Association we wish to express appreciation of the long and helpful 
service for the past ten years of the retiring Assistant Secretary, 
William B. Sleigh, Jr., of Marblehead; also the retiring members of 
the Editorial Board, George K. Black of Boston and Hartley C. Cut- 
ter of Medford. 


We also extend a welcome to Alan J. Dimond as the new Assistant 
Secretary and as a member of the Editorial Board, and James B. 
Muldoon, the other new member of the Board. 


FRANK W. GRINNELL, 
Secretary and Editor-in-Chief. 



















The Commonwealth of Massachusetts 





By His Excellency 
FOSTER FURCOLO 


Governor 


A PROCLAMATION 


1957 


HROUGH the centuries the Magna Carta has been acclaimed by free 

people as a symbol against tyranny. It was so regarded in Massachusetts 

prior to the American Revolution and after we had thrown off the royal 
government we established a Magna Carta of our own. In 1776 men from Berk- 
shire County petitioned for a constitution with the words “.. . let it not be said 
by future posterity that ... we made no provision against tyranny among our- 
selves.” Concord called for the first modern constitutional convention in 1776. 
Middleborough, Acton and other towns joined in the movement. In a convention, 
specially called in 1779, John Adams, “the architect of American Constitutions”, 
submitted a draft which after careful study and debate by the convention was 
ratified by the people in the towns as the Massachusetts Constitution in 1780. 

The famous 30th article of that document declared that “Ours is a govern- 
ment of laws and not of men” and in the spirit of the ancient Magna Carta 
created a higher law which the legislature, the executive and the judicial officers, 
as well as all citizens and majorities, must obey to protect us all from the 
tyrannical abuse of power. That constitution has enabled Massachusetts to be- 
come one of the freest governments on earth and is the backbone of our Massa- 
chusetts Heritage. 

NOW, therefore, I, FOSTER FURCOLO, Governor of the Commonwealth 
of Massachusetts, in cooperation with the Massachusetts Bar Association, which 
annually sponsors this observance, do hereby proclaim as 


MASSACHUSETTS 
HERITAGE MONTH 
November, 1957 


and I respectfully call upon citizens of all ages to become better informed about 

the nature and structure of the government of our Commonwealth to the end 

that they may be vigilant in safeguarding it, as set forth in the “preamble” of 

1780, “for ourselves and our posterity.” 

GIVEN at the Executive Chamber in Boston, this second day 
of October, in the year of our Lord one thousand nine 
hundred and fifty-seven, and of the Independence of the 
United States of America, the one hundred and eighty- 


second. 
FOSTER FURCOLO. 





By His Excellency the Governor, 
EDWARD J. CRONIN, 
Secretary of the Commonwealth. 


God Save The Commontvealth of Massachusetts 
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LAW IN THE ATOMIC AGE 
THE RECENT ENGLISH ACCIDENT 


(The following report appeared in the London Daily Telegraph 
for October 14, 1957.) 


MILK BAN ON FARMS NEAR ATOM FACTORY 





SAFEGUARDING CHILDREN 
Daily Telegraph Reporter 


All milk from a coastal strip seven miles long and two miles wide 
around the Windscale plutonium factory near Calder Hall, Cumber- 
land, was banned for distribution yesterday. The action was taken 
after tests of milk samples on Saturday showed that their radio- 
iodine content was six times the permissible level. 

The ban follows the discovery on Thursday that uranium rods 
in the atomic reactor at Windscale had become overheated and that 
a surge of radio-active dust had escaped from the 500-ft. high 
chimneys. 

Monitoring vans toured the district. They tested the air, vegeta- 
tion and water for signs of increased radioactivity. 

First news of the milk ban was given at a Press conference or- 
ganized by the United Kingdom Atomic Energy Authority in London 
yesterday. The affected area is centered on Seascale. 

Between 5,000 and 7,000 people live in it. There are about 100 
farms, but not all of them are milk producers. 

Mr. Henry Davey, general manager at Windscale and Calder Hall, 
said that the ban was a “purely precautionary measure and may be 
lifted in a few days after a complete survey and analysis has been 
carried out.” 

At the London Press conference Dr. A. S. McLean, chief medical 
officer of the industrial group of the Authority, explained the impli- 
cations of the milk containing six times the permissible level of 
radio-iodine content. 

It was because milk was drunk largely by young children and 
formed a higher ratio of fluid intake to bodyweight that it had been 
decided to stop all the supplies. 

“We do not say the situation is dangerous, but we felt it necessary 
to stop supplies, especially for children.” 

As well as testing the milk, tests were being made on herbage and 
vegetables from the area. Some employees at Windscale were being 
asked to take vegetables from their gardens for examination. 

Dr. McLean said that farmers had been told to store their milk 
until a decision was made about its ultimate use. “A possible use 
for it would be for feeding animals or making butter and cheese. 

(Continued on Page 6) 











ATOMIC ENERGY PROGRAM 


ATOMIC ENERGY DAY OF THE 
CITIZENS PARTICIPATION PROGRAM 
SATURDAY, NOVEMBER 9, 1957 


A PANEL DISCUSSION FOR LAWYERS 
on 


LAW IN THE ATOMIC AGE 
To indicate some of the changes to be anticipated. 


Will take place at the 
MASSACHUSETTS INSTITUTE OF TECHNOLOGY 
77 Massachusetts Avenue, Cambridge 
at 2 p.m., November 9. 


Moderator: 


ProF. DAVID F. CAVERS 
Associate Dean of the Harvard Law School 


Panel Members: 


L, 
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WILLIAM A. W. KREEBs, JR., Vice President of Arthur D. Little, 

Inc., on “Framework for Atomic Industry in Massachusetts 
-the Atomic Energy Laws”; 

DONALD G. ALLEN, Assistant General Counsel of New England 
Electric System, on “Yankee Atomic Electric Company— 
Legal Blueprints for Massachusetts’ First Atomic Power 
Reactor”; 

WILL J. BANGS of Choate, Hall & Stewart, on “A Half Billion 
Plus of Liability Insurance for Atomic Industry—The Fed- 


yo 


eral Anderson-Price Act of 1957. 


lod 


Evening Meeting 7:30 p.m. — Karl Compton Hall 


Introductions . ; , . DR. VANNEVAR BUSH 
Address . ; ‘ ; . DR. WALTER G. WHITMAN 
Address . ' ‘ . GOVERNOR FOSTER FURCOLO 


Panel Summary by L. W. CRONKHITE, Chairman 
(Vice President, Baird-Atomic) 


For tickets without charge write: 
L. W. CRONKHITE, Chairman, 33 University Road, Cambridge 


SPECIFY WHETHER FOR EVENING MEETING AND/OR AFTER- 


NOON PANEL AND WHICH PANEL. 



























6 MASSACHUSETTS LAW QUARTERLY 


LAW IN THE ATOMIC AGE 


Contin ied /rom Page 4) 


“The amount of radioactivity which could get into manufactured 
products would not do any harm and the consumption would be less.” 
In spite of that, none of the milk would be used for any purpose 
until the authority was certain it could do no harm.” 

Mr. F. R. Farmer, chief safety officer of the Authority’s industrial 
group, said that at the end of about three weeks it was expected that 
there would be only one-tenth of the activity now being found. 

Since the accident people in the area had been given the oppor- 
tunity of being checked for any effects from radiation, but only two 
had accepted. 

A few of the employees at Windscale were contaminated on their 
skin but, in general, they were rapidly cleared by a simple washing. 

In one or two cases contamination lasted a few days but had now 
disappeared. All employees were being investigated. 

It is feared that the cows may have fed on grass contaminated by 
radioactivity. Mr. John Bateman, whose herd of pedigree dairy 
Shorthorns graze within 400 yards of Windscale said: 

“TI had intended taking a dairy cow to market on Monday but was 
told that while there is no restriction on the movement of cattle the 
milk from any of my cows could not at present be sold or used. It 
isn’t much use trying to sell a cow if its milk cannot be used.” 

“Some of the farmers are also worried about the possible effect 
of radioactivity on their livestock. The National Farmers’ Union 
headquarters have asked for a full report.” 

He added: “The N.F.U. will take up their cases for full com- 
pensation for any loss incurred.” 

A farmer in the banned area said: “A number of us send regular 
supplies of cattle, sheep and pigs into the West Cumberland auction 
markets. We are now wondering whether farmers in other areas 
and butchers will want to buy these animals, or whether, if they do 
sell, they will fetch reduced prices.” 

An Authority spokesman said last night that radio-iodine was a 
radio-active isotope of ordinary iodine which was carried up as 
dust or fibre from the reactor, was distributed by the wind and 
settled on the grass where cows fed. “As the cow assimilates it 
into its body it concentrates the isotope in the milk.” 

“We have never worried about radioactivity until now, although 
we have been assured that we will get full compensation for any 
loss suffered because our milk is wasted.” 
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IN DEFENSE OF JUVENILE “DELINQUENTS” 


by 
JAMES B. MULDOON of the Boston Bar 


FOREWORD 


As appears in “The Legal Careers of Henry and Sir John Fielding” 
(reprinted in this issue from the American Bar Association Journal 
for September 1940) Sir John Fielding, for thirty years the “Blind 
Beak” of the Bow Street Police Court in London in the 18th Cen- 
tury, said, in dealing leniently with boys charged with stealing, 
“it is certain that sending such boys into prison is much more likely 
to corrupt than reform their morals.” 

More than 100 years later, in 1906, Massachusetts established the 
Boston Juvenile Court as a pioneer court for the central district 
of Boston and provided the special juvenile jurisdiction in the dis- 
trict courts throughout the Commonwealth. Section 53 of this 
Juvenile procedure (in G.L. Chapter 119) provides that 

§ 53. “Proceedings Not to be Deemed Criminal.—Sections fifty- 
two to sixty-three, inclusive, shall be liberally construed so that 
the care, custody and discipline of the children brought before the 
court shall approximate as nearly as possible that which they should 
receive from their parents, and that, as far as practicable, they shall 
be treated not as criminals, but as children in need of aid, encourage- 
ment and guidance. Proceedings against children under said sec- 
tions shall not be deemed criminal proceedings. (1906, 413, § 2.)” 

The “parent” mentioned in this section does not, of course, mean 
those feeble, temperamental or otherwise peculiar, parents who 
seem no more fit to be parents (and probably we all know some 
and may even suspect ourselves occasionally) than some children 
seem fit to be children. The statute, of course, is based on the 
common law and equitable conception of the “reasonable man” and 
woman. Also, it does not seem to refer to the judge alone, but 
includes the authorized collective enforcement system and its per- 
sonnel as a whole—in other words a firm but considerately just 
system with parental aspects which depends, like all our “liberty 
under law” on considerately just practice and procedure. While not, 
primarily, “criminal” in a legal sense, it has marginal offensive as- 
pects, perhaps, suggested by the early New England word “pruden- 
tial” (still used in our statutes) to describe something less than 
“criminal” especially in its relation to disciplinary disposition. It 
does not, however, alter the constitutional rights of “Juveniles” as 
American citizens, in the balanced problem of protecting both the 
public and the individual. All this should be borne in mind in 
reading the healthy discussion by Mr. Muldoon which follows. 
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Perhaps, we (especially adults) should also remember Kipling’s 
lines on “The American Spirit” 
“He flouts the laws he makes 
And makes the laws he flouts” 


and the fact, sometimes, apparently forgotten in discussions of the 
5th Amendment, that an American has the right to make his own 
kind of a fool of himself, get over it if he can, keep his mouth shut, 
or not, and take the consequences which may be unpleasant either 
way. This may be the obverse of what has been called “the great 
American crime of getting caught.” All this seems involved in our 
balanced system of justice in an imperfect world. (See 38 M. L. Q., 
No. 2, June 1954, pp. 48-55.) 
r. Ww. 


MR. MULDOON’S ARTICLE 
IN DEFENSE OF JUVENILE “DELINQUENTS” 


A “Delinquent child” is a child between the ages of seven and 
seventeen “who violates any city ordinance or town by-law,” or 
“commits an offense not punishable by death.” G.L. (Ter. Ed.) Ch. 
119 § 52. 

Under this definition one could properly place in the category of 
a delinquent (a) one who expectorates on the sidewalk, (b) one 
who builds a tree house without the permit from the local building 
department, or (c) an arsonist, burglar, robber or forger. 

A child who is charged with being a delinquent is entitled to a 
judicial determination; and the label of delinquency can be and is 
applied for a wide variety of reasons. The complaint is usually 
in the form of a charge that Junior is a delinquent by reason of a 
violation of a specific statute. The hearing on this complaint, 
which is not open to the public, is conducted by the judge of a 
District Court, (except in the central district of Boston where the 
special Boston Juvenile Court has jurisdiction), after investigation. 


“At the hearing of a complaint against a child, the court shall 
examine such child and any witnesses that appear, and take such 
testimony relative to the case as shall be produced. If the allega- 
tions against a child are proved, he may be adjudged a wayward 
child or a delinquent child.” ... 


Mass. G.L. (Ter. Ed.) Ch. 119 § 58 


What is the duty of an attorney acting as defense counsel for a 
child alleged to be delinquent? Is this duty any different from that 
in the case of an adult charged with a crime? 

Acting as defense attorney in criminal cases, it has always been 
my first rule to investigate the complaint, personally if possible, as 
thoroughly as time might permit. 
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In defense of a criminal, it is no part of my duty to assist in the 
prosecution of the case; and further it is not my function to sit in 
judgment. After full investigation, it is my duty to defend the 
accused with vigor, to insist that he be given a full and fair trial, 
and that all evidence, which bears on his guilt be introduced, if 
legally admissible. 

The fact that a proceeding against a child, on an allegation of 
delinquency, is not deemed to be a criminal proceeding in Massa- 
chusetts does not lead me to believe that my role as a defense 
attorney is any different in the case of a child than it is for an 
adult. The result of an adjudication of delinquency can, and often 
does, mean a term in a “correctional” institution (just what the 
term “correctional” might mean, I have never been able to under- 
stand) and it does not seem to me that the deprivation of liberty 
is any the less whether the defendant is fourteen or forty-four. 
(See Robinson v. Com. 242 Mass. 401 at p. 404.) 

I deem it an absolute necessity that any adjudication of delin- 
cuency be based on full legal proof of the offense which is charged 
in the complaint. Such proof is required by statute and if it were 
not, it is certainly guaranteed by the Federal and State constitutions. 

I sometimes feel that an insistence on proof is somewhat lightly 
regarded in cases where there is a “D.A. haircut” on one side and 
an assistant D.A. on the other. 

A proceeding against a child to adjudge him a juvenile delinquent, 
whether it is called criminal or otherwise, is a proceeding in which 
a citizen of this community is held to answer for an offense against 
“society.”” In Massachusetts, the complaint still reads “(Common- 
wealth vs. John Doe.” 

There can be no doubt that a juvenile proceeding aligns the 
sovereign authority of the Commonwealth on one side versus one 
person, a child, and that it is the duty of the prosecution to present 
proof of guilt. It is fairly obvious that unless the prosecution is 
prepared with proof of guilt, it should not proceed to trial. 

There are many who seriously and strenuously argue that the 
proceeding is “in behalf of” and not “against” the juvenile of- 
fender. It is their position that the situation is not an adversary 
proceeding. I regard this argument as utterly mistaken. 

It is my position that, as defense counsel for a child, as well as 
for an adult, my duty is as follows :— 


FIRST: To make such investigation of the situation as may be 
possible; and to seek the cooperation of the police, in 
the case of a child, and of any other person who may 
assist me in the defense. Such investigation includes 
the right to see and confer freely with the child, at rea- 
sonable times, and in proper surroundings. 


SECOND: To make sure that the offense complained of is fully 
and plainly, substantially and formally described in the 
complaint, in writing. 





XUI 
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THIRD: To require of the prosecution strict proof of the offense 
charged by sworn, legally admissible, testimony or 
proper documents; testimony which is credible both in 
the matter of weight and sufficiency. 


FOURTH: To have the right to produce in defense all proofs avail- 
able to me; to have the right of cross-examination of 
all witnesses for the prosecution; to have the right to 
have ruled out any “reports” of persons who fail to ap- 
pear and testify; and in general to be allowed to present 
fully a defense without interference from any quarter, 
however well-meaning that interference might be. 


FIFTH: To require of the court that the adjudication of delin- 
quency be based upon proof which shows guilt “beyond 
a reasonable doubt”; and to have the right to present 
oral or written arguments of law which may be ap- 
plicable. 


SIXTH: To require dignity and formality in the proceedings. 


It must be obvious that I do not deem it any part of my function 
as defense counsel to view the proceeding as one “on behalf of” my 
juvenile client. I advocate the cause of a person who has been 
singled out, justly or unjustly, as the object of both the power and 
authority of the state. I must assume that the state is acting in 
good faith and therefore I am cast in the role of champion and de- 
fender of this one person against the state which is the whole 
social community. 

It is at this stage of the discussion that most of the social 
workers begin to look aghast. This seems to be due to the fact that 
many of them have long since come to the conclusion that anyone 
who is seized by the police is inevitably guilty of at least something. 
I concede that there is certainly some basis for this attitude from 
the standpoint of a social worker, but it is a dangerous attitude 
for a lawyer. 

Is my duty different if I know that my juvenile client is guilty 
of the offense charged? My answer is unqualifiedly in the negative. 
True I can not urge openly and actively the innocence of a person 
known to be guilty, but except for this, my duty as a defense at- 
torney does not differ whether I am convinced of guilt or not. 

I think no lawyer would deny my premises, here stated, in the 
case of a juvenile who appeared to be innocent. It is in the case 
where the defense attorney knows of, or strongly suspects, guilt 
that uncertainty arises. I too am faced with this uncertainty, 
but it is not an uncertainty as to what I must do as attorney for the 
defense, it is an uncertainty as to my duties as guardian ad litem 
(official or not) of the person of this child who has fallen from what 
the laws of this Commonwealth hold to be “grace.” 

In those cases where guilt is a probability, and in my dual role 
as a counsellor sworn to uphold the law and defend the Common- 
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wealth against its “enemies,” I have certain obligations, but none 
of them require me to betray my client to the adversary for an 
offense past done. 

I certainly acknowledge that there are cases involving ‘mental 
illness,’ drug addiction, emotional unbalance, and other situations 
which lift the situation out of the normally anti-social act. In 
these cases, I would chart a different course, but only because of my 
conviction that a true adjudication of guilt or innocence could 
never be made. The defendant’s mental, emotional or physical, con- 
dition can be such that the proceeding to punish or correct is mean- 
ingless. 

However in the “normal” case of juvenile delinquency, where 
guilt is probable, I firmly believe that I should urge my client to 
“cop a plea” and allow me to seek the assistance of the court “on 
behalf of the child.” But let me make it clear, I am not acting as 
defense counsel in this course of conduct but as guardian and coun- 
sellor. 

To confer with parents, or those in loco parentis, friends, spiritual 
advisors, teachers, psychiatrists or pseudo-alienists, social workers, 
and countless others, or such of them as may be able to help, is often 
very necessary and fruitful when the lawyer plays the role of 
counsellor and guardian. 

To make it clear to my young client that he has done wrong; that 
his offense is serious; and that its consequences are dire, is always 
a strict necessity in any case. It is very important to stress the 
fact that if the juvenile “beats the rap” he can give thanks to a law 
which is designed to protect the innocent. This is naturally an 
extremely difficult point to put across. 

As his counsellor and guardian, I can advise, cajole, shame, pray 
over, cry over, criticize, or sneer at, my young client. If he is guilty 
it does not often do much good, if he is innocent, he probably thinks 
I’m a fool. 

But if after all this counselling and pleading with my client to put 
his head in the lion’s mouth for his own best interests, the “little 
hood” says to me in effect :—‘‘Look, Jack, I didn’t ask for a sermon, 
that I can get free, I’m paying you to get me out of this,” I can 
no longer be his counsellor and guardian. I must now fulfill my 
role as attorney for the defense. I am bound to defend him and his 
“D. A. haircut” with vigor, controlled by the legal and moral 
principles involved. I must prepare and present his defense to the 
utmost of my ability. My task as defense counsel ends only when 
the adjudication is made and not then if I feel that an appeal is in 
order. 

For the state to adjudicate even a guilty person a delinquent on 
improper or insufficient evidence is a greater wrong to society, and 
a more serious crime than 99 44/100% of all possible offenses which 
could ever be charged against a juvenile (or any) offender. 

If guilt is probable, I am the advocate, not the judge. My judg- 
ment of guilt of a person, or the lack of it, may be wholly wrong, but 
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right or wrong, I must not perform a judicial function while 
attempting to serve as defense attorney. 

In my personal experience I have had a juvenile confess to a 
serious felony which he did not commit, but he almost convinced me 
of his guilt beyond all reasonable doubt. It developed at the trial, 
through the questions of the prosecutor, that the confession was 
suggested in part by fear, police brutality (although no physical 
violence) and a desire to shield another. The boy was unquestion- 
ably not guilty of the offense but this was not established until 
trial was had. 

I must confess that I have not found much official sympathy for 
counsel who insist, in a juvenile case, on demanding the proof that 
would be required in an ordinary criminal! case. Some judges and 
many police officers seem to resent an effort by defense counsel to 
require them—bluntly—to put up or shut up. 

One of my fondest memories of the courtroom was an occasion 
when I was assaulted in the corridor and my ancestry drawn into 
question by two high ranking police officers after a not-guilty find- 
ing in a juvenile felony case. 

We in Massachusetts are by our constitution and our tradition 
dedicated to the principle that the government of our Commonwealth 
shall be a government of laws and not of men. We attempt to instill 
this principle into every succeeding generation. In view of some 
of the peculiar attitudes of those who deal with the young, it is a 
source of wonder that any juvenile could really ever believe that 
this principle was anything more than a pleasant saying suitable for 
a patriotic speech in a high school assembly. 

It is my belief that one terrible fault of our system of the 
processing of the problems of the juvenile is that we show them 
the heavy hand of naked power and hide from them the source of 
authority which underlies that power. Power, the enforcement arm 
of justice, is regarded as the thing itself. 

A proceeding against a child is more often than not, a demonstra- 
tion of power. It is an exhibition of force. This is not surprising 
to the juvenile since in many cases, his use of pure force has placed 
him in his unenviable position. It is inevitable that the force and 
power of the state will be greater than the force and power of the 
individual and that the result will be understood by the juvenile 
in the terms of a personal “rumble” with the law, which he, the 
weaker of the two, lost. 

I do not deny that quote: “They have no respect for authority,” 
unquote. Of course “they” don’t, “they” don’t even know what au- 
thority is. 

I think we forget that in the young there is a more acute sense 
of injustice than some of us may realize. I wonder if this is not one 
reason why the youth of Hungary rose against their Red masters 
even in view of the very close control which was exercised over them. 
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Unless there was in the young, and by their very youth, an in- 
herent demand for justice, and a desire to avoid the mistakes of 
the past, the world would cease to go forward. The young are 
always at war with those who have gone before. In many cases a 
high-school student can learn more in a semester about the develop- 
ment of society, than his parents, who lived during the years of this 
development, can ever begin to know. 

In a nation which flees from authority as it would flee the effects 
of atomic radiation or the bubonic plague, is it any wonder that 
“they” have no respect for authority? The earth has finally produced 
a race of men who do not know how to say “‘no.” 

It is not the juvenile delinquents who must somehow “bore from 
within” to create an awareness that the law is based on authority and 
not power. 

With no authority to be found anywhere in the temporal world, 
is anyone really surprised that the juvenile (like his parents) has 
adopted the philosophy of “Eat, Drink and Be Merry in a ‘Street- 
Rod’ for Tomorrow we may Cut Out’? 

I don’t intend to call a general revival meeting for the various 
juvenile gangs that seem to be such a menace to our community, 
already suffering from a new variety of pan-theism known as “teen- 
age worship.” 

To make the meaning of “authority” a reality the lawyer, the 
defense attorney, must lead the way. By defending these little 
hoodlums the lawyer is defending a government of laws, he is 
defending authority and he is keeping the flame of constitutional 
liberties alive. To shirk this responsibility is to admit that one 
human person is a nothing in the face of the full force of the power 
of the state. 

Today’s delinquents (a word which is utterly stupid) arise out 
of a social ash dump of mass-mongrelism, conformity, fear of the 
herd-mind, and a desire by everybody to be just like everybody else. 
No one expects a juvenile to think, and even if he has constructive 
ideas, he will find himself slapped down by some crowd-pleasing 
non-entities at home, at school or elsewhere. 

Above all this, silently sitting, dispassionate and without preju- 
dice or emotion, and as nearly perfect as we could make it up to 
now, is the Law. 


I do not speak for the groupsy-minded social engineers, the U. S. 
Congress, the moralists (good and bad), the D.A.’s office, nor the 
Courts. 

Those who do speak out on this question of juvenile delinquency 
are well meaning men and women but their eyes have yet to rest 
on the truth. With the juvenile crime rate increasing to the point 
of over a million cases a year, it must be obvious that something is 
basically wrong with the system itself. It appears to me that we 
should spend more time thinking (a pastime which may soon be 
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declared a criminal act), and less time acting as members of a 
volunteer fire department on a windy March afternoon in the 
country. 

As a defense counsel, I feel I know my duty, at least, I have my 
plan of action. As a guardian and counsellor I am not unwilling to 
ask for the assistance of any qualified social, medical or other 
agency to help me to do what is meet and just. 

But the social worker type and the clinical psychologist, or brain 
inspector types do not interest themselves with the philosophical 
bases of the situation in the slightest degree. To them, a mere 
accusation seems to make a juvenile a delinquent and hence a bad 
apple to be culled into a pen before some other apples are infected 
with the accusation. 

The police seem little interested in losing the case at the hearing 
stage. 

The judge is only human, although by a little experience he may 
achieve in his own mind the status of a lesser divine. 

The parents involved in the juvenile crime, and they are directly 
involved, are utterly hopeless to deal with. While they declare that 
their little “hood” could not have done such a thing, they secretly 
believe the worst. 

Ultimately, as it always has been, and as it always will be, it is 
the lawyer, playing the role of Tribune of the Pleb, who must make 
the stand. 

I wish that it was possible for every man to stand beside a de- 
fendant charged with a felony as the judge turns to the jury and 
says: “Mr. Foreman, have you reached a verdict?” 

The emotion if the words are “Not Guilty” is indescribable, but 
the thoughts and emotions that flood over the participants if the 
verdict is “Guilty” are to be found in no other situation. 

It is at this moment, standing alone, that the ordinary convicted 
felon feels at long last the full force of the sovereign power and 
authority of the state. Friends and money can not now influence the 
moment. Contrition and regret can not soften the blow. 

Many of us know this moment and have sensed that it is here 
that the authority of law is truly experienced. If the trial has 
been a fair one, and the rights of the accused have been vigorously 
defended, there is no victory in that rare moment for the prosecutor 
and no defeat for defense counsel. Those feelings are yet to come. 

There is no victory and no defeat because the essential dignity 
of this human person—albeit a felon—has been upheld. His status 
as a person has been preserved by that irreplacable man, the at- 
torney for the defense. The Common Good of society has been 
asserted and preserved by the prosecutor. Justice, or as close to 
justice as we can come, has been done. 

No one who has experienced such a moment can fail to know 
what we mean by a government of laws and not of men, nor can 
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| any observer fail to know and distinguish the power of force from 
the authority of the law. 

It might seem that this digression does not bear on the problem 
of the juvenile delinquent, but we must remember that all these 
emotions and thoughts are magnified and intensified for the young. 
It is the common injustice of juvenile proceedings that the defendant 
is considered something less than a human person. 

When the juvenile is badly defended either by reason of in- 
competent counsel or due to the failure of the attorney to understand 
his role, or if the juvenile is simply rail-roaded for being a bad boy 
in general, the law is a mish-mush. Might makes right. Force 
alone is important. Power is victorious and the words “I smell cop” 
make a lot of sense. 

If a juvenile is convicted of an offense he did not commit, he is 
probably lost to us as a person. He remains amongst us as an 
insignificant unit. No good tree can grow from injustice. And it is 
not alone the delinquent at the bar who decides that law and the 
courts are mish-mush, the word gets around. 

To those on the side of the prosecution, I give no quarter when 
I am for the defense of a juvenile. I warn you Mr. District Attorney, 
or Mr. Police Officer, that you had better prepare your case since 
you can be sure that I will prepare mine. 

Others may appear at trial “in behalf of” the child if they must, 
but I shall never do so as counsel for the defense. To do human 
justice means to arrive at a decision in the realm of between— 
between the human person and the political community. Such a 
decision can be legitimately arrived at only in an adversary proceed- 
ing. 

Unless I stand for authority and against power, who will do so? 
The juvenile too is a whole person and he is versus the community 
as a social whole. The two wholes are locked in combat. It matters 
; little that he does not know this; it matters only that I do know it. 

Until the adjudication is made, it is the Commonwealth VERSUS 
the child, and let’s not forget it. 


SUPPLEMENTARY NOTE 
While the foregoing discussion was in the press, an article by 
Flora Rheta Schreiber appeared in “Coronet” magazine for October 


| 1957, which bears the provoking title of “The Shocking State of Our 
Juvenile Courts.” It contains the following statement: 


“Day in and day out young Americans in trouble appear in 

juvenile courts all over the country and are denied the ordinary 

civil and constitutional rights that in courts for adults are 

taken for granted—rights that are the lifeblood of American sg 
democracy. Making a mockery of justice for juveniles, these 

hearings virtually turn American children and teen-agers into 

second-class citizens. 
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“Tronically, this is done on the high-minded assumption that 
delinquent children, like the drunk on the street need immediate 
help and treatment more than luxuries like due process of law, 
representation by a lawyer, trial by jury. And the over- 
whelming irony—the great tragic paradox of the juvenile 
court movement—is that too often the child is not only denied 
these normal rights of any citizen, but does not even receive 
the immediate help and treatment for which they have been 
sacrificed.” 


It might be kept in mind that there are two opinions on the proper 
object of juvenile court proceedings. As pointed out in this article 
in “Coronet,” one group “bluntly favors rehabilitation at the savri- 
fice of civil and constitutional rights. The other group insists that 
these rights are just as important as rehabilitation; that in fact, 
rehabilitation cannot take place without them.” 

My thoughts are that the juvenile court, as a judicial tribunal, 
must first make a judicial determination in accordance with law, 
before any “rehabilitation” is attempted. 

The “Coronet” article discusses a case of flagrant injustice in a 
Pennsylvania juvenile court in reference to which Judge Musmanno 
of the Pennsylvania Supreme Court made the observation :— 

“... fairness and justice certainly recognize that a child has a 
right not to be a ward of the state, not to be committed to a 
reformatory, not to be deprived of his liberty, if he is innocent.” 

Here again I stress the criminal aspect of the supposedly “non- 
criminal” juvenile proceeding, and again insist that the defense 
attorney defend first and then if there is an actual adjudication of 
delinquency, he may cooperate in the rehabilitation of the child. 


J. B. MULDOON. 





LAWYERS IN TELEVISION ON CHANNEL 9 


On Tuesday, November 5, 1957 at 9 P.M. Channel 9, Manchester, New Hamp- 
shire, will resume its series of panel television programs entitled “Town 
Meeting of the Air.” The programs are produced and sponsored jointly by 
the Massachusetts Bar Association, Boston Bar Association and the New 
Hampshire Bar Association. The half-hour programs (9 to 9:30 P.M.) con- 
sist of a discussion of some topic of general interest to the viewing public, 
by a panel of five lawyers, one of whom acts as moderator. 

Future dates and topics to January 21, 1958 are as follows: 

Nov. 5 “Should We Force Integration at Little Rock?” 

Nov. 19 “Legal Restrictions on Surgery” 

Dec. 3 “Has Sputnik Raised Legal Problems for the World?” 

Dec. 17 “Should the Powers of the Supreme Court be Redefined?” 

Jan. 7 “Highway Safety and the Law” 

Jan. 21 “Is the Instalment Buyer Adequately Protected by Law?” 


Suggestions as to topics and panelists will be welcome, as will your viewing 
criticisms. 
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EMINENT DOMAIN: MEMORANDUM IN 
OPPOSITION TO RECOMMENDATIONS 
OF THE SPECIAL COMMISSION 


In our July issue owing to the fact that all copies of the report 
of the Special Commission (House 2738), were exhausted, we re- 
printed the complete report and recommendations which were re- 
ferred by the legislature to the Judicial Council. For the same 
reason we bring before the bench and bar the following memorandum 
in opposition submitted to the House Ways and Means Committee 
by Mr. John L. Murphy and John L. Murphy, Jr. (whose firm is 
Right of Way Counsel for the Massachusetts Turnpike Authority) 
prior to the reference to the Judicial Council. Comments are invited. 

Editor. 





MR. JOHN L. MURPHY’S MEMORANDUM ON THE 
REPORT OF THE SPECIAL COMMISSION (H. 2738) 
SUBMITTED TO THE WAYS AND MEANS 
COMMITTEE OF THE HOUSE 


The main purpose of this special commission, as disclosed by 
its report, is to set up an Eminent Domain Board of seven (7) 
members drawing salaries in the aggregate of $105,500.00 plus $10,- 
000.00 for a clerk, which would have exclusive original jurisdiction 
of every taking by eminent domain by any and every agency through- 
out the Commonwealth. In addition, the Board could appoint an 
unlimited number of assistant clerks and employees, fix their 
salaries, and, incur such expenditures as the Board may see fit to 
approve. 

No taking, however small in extent, even though it be only seven or 
eight square feet to round the corner of a street in Oxford or Byfield 
or Goshen, could be accomplished without going through all the 
departmental red tape which this act sets up. 

The report of the commission attempts to give the impression 
that it believes that the federal procedure should be followed 
in state takings. Right here it should be noted that the federal 
government has no such Board as this proposed Eminent Domain 
Board to take jurisdiction of eminent domain proceedings. One of 
the few instances in the United States where a Board was set up 
to hear land damage cases was in the case of the Tennessee Valley 
Authority where the takings were of vast extent including mountains, 
valleys, rivers and great stretches of wild land. The statute creating 
the Tennessee Valley Authority, set up a commission to determine 
damages and an advisory committee to investigate eminent domain 
cases arising under the Tennessee Valley Authority. The commission 
stated that, in its opinion, it was essential to have uniformity in 
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compensation to owners of land of a similar kind involved in con- 
demnation, that the jury system of awards lacked uniformity, that 
it was a hardship on people to travel long distances to attend jury 
trials, that it was not practicable to take juries long distances to 
view the premises. 

The Tennessee Valley Authority situation is peculiar to itself 
and bears no resemblance whatever to takings made in this Com- 
monwealth by cities, towns, the Department of Public Works, the 
various housing authorities, railroads, public utilities and other 
taking authorities. In Massachusetts we have a Superior Court for 
every county. In some counties we have sittings of the Superior 
Court in several places within the county. In no place in the 
Commonwealth is there any undue hardship placed upon litigants 
to reach the Courts nor on juries to view the lands which have been 
taken. 

The report of the commission professes to establish a 
method of reducing litigation in the Courts of the Commonwealth. 
The fact of the matter is that less than 4% of the cases in the Su- 
perior Court of the Commonwealth are eminent domain cases, and 
the reduction of congestion in the Superior Court by removing this 
small percentage of cases would be negligible. In the proposed bill 
provision is made for appeal by landowners to the Courts from the 
decisions of the Board. Consequently very little relief, if any, will 
be afforded the Court. In the overwhelming majority of cases of tak- 
ings by eminent domain in Massachusetts, settlements are consum- 
mated without resort to court proceedings. In the cases where 
petitions are brought, many of these petitions are brought in order 
to protect the rights of the landowner against the lapse of time 
pending the negotiation of settlement. Frequently, the title of the 
supposed owner is not good and must be cleared before payment, as 
where there are defective instruments on record, missing interests, 
undischarged mortgages, incomplete probates, inheritance tax prob- 
lems, divorce proceedings pending, persons claiming by adverse pos- 
session and the like. Of the petitions that are entered in the Superior 
Court, comparatively few are actually tried. The great majority of 
these petitions are settled before the trial. It is apparent, therefore, 
that land damage cases in the Superior Court constitute no great 
burden on that Court. 

In hundreds of cases where towns and cities take a few feet of land 
on the side of a way to widen a particular street, the claims resulting 
therefrom can usually be disposed of by settlement with the owners 
by payment of a nominal amount. Under the proposed procedure, 
every taking, including drainage easements, temporary easements 
or any other species of eminent domain taking, must first be brought 
before the proposed Eminent Domain Board. A staggering work 
load would be saddled on the Board resulting in much unnecessary 
work and inevitable delays. 

The report of the special commission on House Bill No. 2738 ap- 
pears to be concerned with the deadline within which a landowner 
must bring his petition; that during the pendency of the petition 
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he is without payment unless he goes through involved departmental 
procedure to secure a pro tanto payment; that he has no knowledge 
of what part of his land is taken without the assistance of experts. 

These objections are theoretical and are not in conformance with 
the facts. The experience of many taking authorities demonstrates 
that in a great number of cases settlements are reached promptly, 
sometimes in a matter of a few days, if the title is clear. 

In Appendix A the commission sets forth a proposed act creating an 
eminent domain board. By this act a commission of seven is set up 
along the lines of the Tax Appeal Board. 

In Section 6 of this act it is provided that no real estate shall be 
taken for public use under Chapters 79 and 80A and no damages shall 
be assessed for the taking of property for public purposes or injury 
thereto under Chapters 79 and 80A unless such proceedings are com- 
menced under the provisions of this proposed act. The Eminent 
Domain Board would also have exclusive jurisdiction to make an 
award in all takings. 

Section 7 requires all taking authorities to make application to 
the Board before any taking can be made. The Board files a copy 
of the notice of taking in the Registry of Deeds and sends a copy to 
the landowrer together with a plan of the land taken and a state- 
ment of the sum of money estimated by the Board to be just compen- 
sation for the taking. The owner then has 20 days after service of 
the notice to file his answer with the Board. If he fails to so file 
within the 20 days he will be deemed to have accepted the compensa- 
tion fixed by the Board and will be deemec to have waived any right 
to jury trial or further judicial action. 

This procedure of requiring every taking under Chapters 79 and 
80A to go through the Board would put a greater burden on all the 
taking authorities than would be warranted in many instances. 
Inasmuch as there are numerous authorities, a procedural re- 
quirement of going to the Board in every instance would tend to 
pile up the work before the Board and delay final settlement of 
claims. 

It is to be noted that in this proposed act the Board in the first 
instance would be the sole estimator of the amount of damages re- 
sulting from the taking and of the amount to be deposited for such 
compensation. Thereafter the Board acts as a reviewing authority 
of its own initial determination in the case of owners who are dis- 
satisfied with this initial estimate. 

It is to be noted that this bill permits only the landowner to claim 
a trial by jury if he follows the procedure prescribed by the Board. 
It bars the taking authority from claiming a jury trial if dissatis- 
fied with the findings of the Board. 

In Appendix B the commission sets forth a proposed act providing 
for the admissibility of certain evidence in eminent domain proceed- 
ings relative to publicity. This proposed act provides that a land- 
owner may introduce evidence to show a vote of the taking authority 
indicating its probable intention to take his property, in which event 
he may have the right to have the value fixed as of the time immedi- 
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ately preceding such vote. This provision is apparently intended to 
assist landowners in recovering a sum larger than the value would 
be at the time of the taking because of the preceding publicity con- 
cerning the taking. 

However, as this act is framed, it would be possible for a land- 
owner to summon the taking authority and have it testify as to its 
deliberations concerning possible takings. Certainly, in every in- 
stance where a petition is brought and tried, the petitioner would 
always endeavor to show a larger value than at the time of the taking 
and in so doing would require the taking authority to testify regard- 
ing this aspect of the taking. This would be an enormous burden 
on the taking authority, as it would be put to expense and loss of 
many hours of constructive work. 

Appendix C of the commission report sets forth an act giving 
the legal department of any agency required to defend a petition 
for the assessment of damages the right to reject the appraisal of 
the taking authority and to employ an appraiser of its own choos- 
ing. If this were enacted in this form, the taking authority would 
have no control whatever over the appraisers to be selected by the 
legal department, especially so if that department was not a depart- 
ment within the taking authority. 

Appendix D of the commission report sets forth a proposed act 
requiring the taking authority to furnish the legal department 
handling the court action, a duplicate, complete file of the proceed- 
ings not later than 14 days after the filing of a petition for assess- 
ment of damages. In order to have this done by the taking author- 
ity, it would be necessary to have had the title to the acquired land 
completely examined, so that the legal department would be familiar 
with the defects, if any, which might exist in the title. This would 
place upon the taking authority the burden of fully completing 
each title examination before it made a taking. Very often title 
examinations require the expenditure of a great amount of time 
before they can be completed. 

Appendix E of the commission report sets forth an act barring 
from evidence assessed valuations and statements of the landowner 
in applications for abatements, which have been filed by him. Under 
the present laws assessed valuation may be introduced merely as 
evidence and is not controlling. Certainly a landowner who has ap- 
pealed from an assessed valuation and made statements under oath 
as to the value of his property should not be encouraged to seek 
damages greater than his sworn estimate of the value of the prop- 
erty merely because a taking has been made. 

Appendix G of the commission report sets forth a proposed act 
relative to the settlement of damages for property taken by eminent 
domain and provides that no settlement can be made by the taking 
authority or the legal department representing such an authority 
for an amount in excess of 20% above a final appraisal or panel 
figure, if any, without the approval of a justice of the Superior Court 
or a member of the Eminent Domain Board as the case may be. 
The final appraisal referred to in this act can mean a final appraisal 
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of an appraiser selected by the legal department under the procedure 
set forth under the proposed act in Appendix C and thus would be 
beyond the control of, and without regard, to the approval of the tak- 
ing authority. 

This bill provides that one member of the Board sitting alone can 
render a final decision on every case up to $25,000.00. When it is 
realized that only in about 5% of eminent domain takings do the 
damage run above $25,000.00, it may be said as a practical matter 
that 959 of eminent domain cases will be determined by one man. 
The well established policy of the Commonwealth of Massachusetts 
and other taking authorities has been to allow a jury of twelve men 
and women to make that determination. 

Massachusetts has been well served by Chapters 79 and 80A of 
the General Laws for many years past. It may be that some im- 
provements should be incorporated into those acts. To scrap the 
entire theory of eminent domain which has worked so successfully 
for every one concerned since colonial times, under the guise of re- 
lieving congestion in the Courts is a matter of such grave importance 
that it should be carefully examined by the Judicial Council and 
members of the bar before further action is taken. 

Where, as in land damage cases, the petitioners are, by statute, 
entitled to speedy trials, it is significant that only 3.8% of all the 
cases tried during the past two years are land damage cases. Under 
present conditions any and all such cases can be tried within one 
year of the entry of said cases in Court without unduly burdening 
the Court or unconscionably delaying owners even in these days of 
great public improvements. 

There are no provisions in the proposed legislation to insure or 
attain uniformity in awards and rightfully so, as there are no two 
parcels of land that are identical. Rarely do two appraisers inde- 
pendently agree as to valuation, and the decisions of Board mem- 
bers would probably not be more uniform than the opinions of juries. 

In conclusion, it is quite apparent that the reasons submitted in 
the report of the special commission for the creation of the Eminent 
Domain Board; namely, 

1. Lack of uniformity of awards 


2. Remoteness of Courts for landowners affected by takings 
3. Impracticability of transportation of juries to view areas 


taken 
4. Burden on time of Courts 
are invalid with respect to conditions which are prevalent in Massa- 
chusetts. Far from being an improvement the proposed legislation 
would severely restrict and hamper taking agencies without realizing 
any advantages to property owners. 


Respectfully submitted 
JOHN L. MURPHY AND 
JOHN L. MURPHY, JR. 


60 State St., 
Boston 9, Mass. 
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THE UNIFORM COMMERCIAL CODE 


FOREWORD 


In the “Quarterly” for March, 1957 (Vol. 42 No. 1) we printed 
the complete report of the Massachusetts Commissioners on Uniform 
State Laws to the General Court introducing the latest revised Uni- 
form Commercial Code (see pp. 80-94). On pages 29-32 of the same 
issue we printed a report of the hearing before the Judiciary Com- 
mittee which was conducted by Walter D. Malcolm, one of the Massa- 
chusetts Commissioners, and quoted the testimony about the Code in 
action in Pennsylvania, during the past 21 years. As the Code has 
now become Chapter 765 of the Acts of 1957 to take effect October 
Ist, 1958, and it will be necessary for the practicing bench and bar 
to become familiar with it during the coming year, we secured the 
following statement about it and the plans formed in regard to it, 
from Mr. Schwartz, one of the Massachusetts Commissioners. 


Editor 





UNIFORM COMMERCIAL CODE NOW LAW; 
PLANS FOR LECTURES AND MASSACHUSETTS 
ANNOTATIONS 
by 
EDWARD L. SCHWARTZ of the Boston Bar' 


On September 21, 1957, Governor Furcolo signed into law Chapter 
765 of the Acts of 1957 which inserted into the General Laws a new 
Chapter 106 entitled, “The Uniform Commercial Code.” The Act 
becomes effective on October 1, 1958.2 A saving clause preserves 
“rights, duties and interests flowing” from “transactions validly en- 
tered into before the effective date” of the Code. The Code seeks to 
fix the rights and duties of the parties to commercial transactions 
in the light of modern business conditions. It is not a regulatory or 
penal Act. 


The broad sweep of the Uniform Commercial Code is apparent 
from a cursory glance at the titles of statutes repealed or affected 
by it. Statutes repealed include the Uniform Laws which are set 
forth below with dates of adoption and statutory references: 


1Commissioner on Uniform State Laws. The other Commissioners are Professor Robert 
Braucher of Harvard Law School, and Walter D. Malcolm, Esquire, of the Boston Bar. 


2A special commission, in the usual tri-partite form, is also provided for by Chapter 765 
to investigate and study the Act and the need, if any, for further amendments. It is re- 
quired to report to the Legislature in the early part of 1958. No changes are anticipated 
as a result of the study except perhaps in minor technical respects. 
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Uniform Negotiable Instruments Law—1898, G.L. C. 107 sections 
18-122 

Uniform Warehouse Receipts Act—1907, G.L. C. 105 sections 7-66 

Uniform Sales Act—1908, G.L. C. 106, sections 3-65 

Uniform Bills of Lading Act—1910, G.L. C. 108 sections 1-51 

Uniform Stock Transfer Act—1910, G.L. C. 155 sections 24-44 

Uniform Trust Receipts Act—1936, G.L. C. 255A sections 1-21 


Also repealed® are the sections of G.L. c. 255 relative to chattel mort- 
gages. 


The Uniform Commercial Code is divided into nine Articles, cov- 
ering the subjects referred to in their titles viz. :— 


Article i—General Provisions* 

Article 2—Sales 

Article 3—Commercial Paper 

Article 4—Bank Deposits and Collections 
Article 5—Documentary Letters of Credit 
Article 6—Bulk Transfers 


~ Article 7—Warehouse Receipts, Bills of Lading, and other Docu- 
ments of Title 


Article 8—Investment Securities 
Article 9—Secured Transactions; Sales of Accounts, Contract 
Rights and Chattel Paper 


Of particular significance is Article 9 which does far more than 
merely replace the present statutory law relative to chattel mort- 
gages. It covers all types of secured transactions involving personal 
property, whether now called a chattel mortgage, conditional sale, 
trust receipt, “lease,” or otherwise. It states rules of law applicable 
to such transactions generally, without regard to the type of security 
device used by the parties but based instead upon the type of prop- 
erty involved, namely inventory, equipment, farm products, and in- 
tangibles. 

A unique feature of the Code is its numbering system. Each of 
the nine Articles is divided into Parts, each of which covers a spe- 
cific subject matter. The section numbers are so arranged that each 
identifies the particular Article and Part of the Code. Thus, a per- 
son familiar with the Code (or by a quick look at the table of con- 
tents) will know at once that a reference, for example, to Section 
9-401 concerns Secured Transactions (Article 9) and, more particu- 
larly, provisions as to filing (Part 4). 


®* There are minor changes in other statutes as set forth in the repealer sections of Chap- 
ter 765. 


‘This Article relates primarily to definitions and conflicts of law rules. 
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INFORMATION PLANS 

Although the scope of the Code is very broad, lawyers will soon 
find that their task of interpretation of documents and the solution 
of problems in the field of commercial law have been greatly sim- 
plified. All that is needed is familiarity with the language, concepts 
and basic approach of the Code. To that end, intensive efforts will 
be made to furnish each attorney with all necessary information. Of- 
ficial Comments have been prepared for each section of the Code to 
explain the history, background and purpose of the section. These 
will be supplemented by Massachusetts annotations which will indi- 
cate the present law in Massachusetts and the changes, if any, made 
by the Code. In addition, law lectures on the various Articles 
of the Code will be given by outstanding students of the Code. 
The comments and annotations should be available by the first of 
next year, and lectures will be scheduled for the Winter or Spring. 
Appropriate advance announcements will be made in subsequent 
issues of the M.L.Q., and elsewhere. 

Massachusetts is the second state to adopt the Uniform Commer- 
cial Code. Pennsylvania enacted it in 1953, effective July 1, 1954. No 
appreciable volume of case law has developed in that state which 
seems to indicate that very little controversy as to the meaning and 
application of provisions of the Code has arisen. Of particular sig- 
nificance is the fact that practitioners there have usually found it 
unnecessary to discard old forms. 

The sponsors believe that the experience of lawyers in this Com- 
monwealth with the Code will be so gratifying as to inspire many 
other states to adopt it, thus making it, indeed, a Uniform Commer- 
cial Code. 





We have been notified of one of the Information plans as follows: 

The New England Law Institute, Inc. will sponsor, in collabora- 
tion with the Committee on Continuing Legal Education of the 
American Bar Association, lectures on the Code in Boston for two 
full days and one half day sessions in February. Further details 
later. Editor. 





SOME NEW STATUTES 


CHAPTER 302 OF 1957 


AN ACT TO PERMIT THE SUPERIOR COURT TO REVISE OR REVOKE A 
SENTENCE IMPOSED WITHOUT TRIAL AFTER A PLEA OF GUILTY OR NOLO 
CONTENDERE AND TO PERMIT THE WITHDRAWAL OF SUCH PLEA. 


Section 29 of chapter 278 of the General Laws, as most recently 
amended by section 1 of chapter 271 of the acts of 1939, is hereby 
further amended by inserting after the word “order,” in line 8, the 
words :—, and said court may within sixty days after a sentence is 
imposed, if it appears to the court that justice has not been or can- 
not be done, and upon such terms or conditions as the court shall 
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order, revise or revoke a sentence imposed without trial after a plea 
of guilt or nolo contendere, and in the event of revocation permit 
the withdrawal of the plea upon which the sentence was imposed— 
so that the first sentence will read as follows:—The superior court 
may, at the sitting in which a complaint or indictment is tried, or 
within one year thereafter, upon motion in writing of the defendant, 
grant a new trial for any cause for which by law a new trial may be 
granted, or if it appears to the court that justice has not been or 
cannot be done, and upon such terms or conditions as the court shall 
order, and said court may within sixty days after a sentence is im- 
posed, if it appears to the court that justice has not been or cannot 
be done, and upon such terms or conditions as the court shall order, 
revise or revoke a sentence imposed without trial after a plea of 
guilty or nolo contendere, and in the event of revocation permit the 
withdrawal of the plea upon which the sentence was imposed. 
Approved April 22, 1957. 


CHAPTER 312 OF 1957 


AN ACT PROVIDING THAT LEGAL PROCESS MAY BE ENTERED IN COURT 
WITHIN THREE DAYS PRIOR TO THE RETURN DAY THEREOF. 


SECTION 1. Section 24 of chapter 223 of the General Laws, as 
amended by section 2 of chapter 115 of the acts of 1938, is hereby 
further amended by inserting after the second sentence the follow- 
ing sentence :—The clerk of the supreme judicial court and the clerk 
of a superior court shall accept such writs, processes, notices and 
citations at any time within three days prior to the date on which 
they are returnable, and shall enter the same on the return day. 


SECTION 2. Section 25 of said chapter 223, as appearing in the 
Tercentenary Edition, is hereby amended by inserting after the first 
sentence the following sentence :—The clerk shall accept such writs, 
processes, notices and citations at any time within three days prior 
to the date on which they are returnable, and shall enter the same 
on the return day. Approved April 22, 1957. 





NoTe: This matter was reported on by the Judicial Council, at the request 
of the Legislature, in its 32nd report for 1956, pp. 59-60 (see 41 M.L.Q. No. 4, 
Dec., 1956). The Council favored the purpose of the bill but recommended 
that the purpose be accomplished by rule of court rather than by statute. 

F. W. G. 





AN ACT RELATIVE TO LIENS ON CERTAIN 
ESTATES OF DECEASED PERSONS 


This act passed on recommendation of former Commissioner, aoe 
John Dane, clarifies the law which for many years caused uneasiness, 
profanity, discussion and professional effort. The act of 1954 
referred to was loosely drawn and therefore ambiguous and unsatis- 
factory. The complete text of the act is printed for the convenience 
of the bar on page 95 of this issue. F. W. G. 


XUI 
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THE MASSACHUSETTS UNIFORM GIFTS 
TO MINORS ACT 
CHAPTER 724 OF 1957 


This act was prepared by the National Conference of Commis- 
sioners on Uniform State Laws and submitted to the States with 
the approval of the American Bar Association in August 1956. The 
subject matter was referred to the Judicial Council. The Council in 
its 32nd report (pp. 32-33) recommended the Uniform Act “with 
certain minor additions which do not affect the substantial uniform- 
ity of the act or its convenient operation. The purpose of this 
legislation is to encourage small gifts to minors which, without 
such legislation will not be made, seems to us sound. As the purpose 
and history of movement is best described in the introductory state- 
ment of the Conference of Commissioners we reprint it so that the 
background of the ‘Uniform’ act may be understood.” 

The act was passed in 29 states and Hawaii in 1957; the earlier 
Model Law was enacted in 11 states, the District of Columbia and 
Alaska in 1955 and 1956. 

The Council’s report with the introductory statement of the 
National Conference of Commissioners showing the history of the 
act was reprinted in 41 Mass. Law Quarterly No. 4, December 1956. 
The act takes effect 90 days from its approval on September 17. 

F. W. G. 

As the act is long the complete text is printed at the end of this 
issue (p. 97). 


MEMORANDUM AS TO TAX PROBLEMS UNDER GIFTS TO 
MINORS ACT 


In the “Quarterly” for December 1956 (Vol. 41, No. 1, pp. 17-19) 
we printed the attitude of the Treasury Department as to gift tax 
and income tax. 

In the A. B. A. Journal for March 1957 (pp. 264-265) appeared 
a discussion of various other tax questions under the Gifts to 
Minors Act. In connection with the Estate Tax the writer con- 
cluded “Until the Commissioner’s ruling it might be prudent for 
the donor to select a custodian other than himself.” Since then there 
has been a ruling as to a case in which the donor was the custodian 
as shown by the following memorandum of October 10 received 
from Walter P. Malcolm, one of the Uniform Law Commissioners. 

F. W. G. 
Memorandum 

In a recent ruling the Internal Revenue Service has held that the 
value of property transferred by a donor to himself as custodian 
for a minor donee pursuant to the provisions of the Uniform Gifts 
to Minors Act adopted by a number of estates is includible in the 
donor’s gross estate for Federal estate tax purposes in the event 
of his death while acting as custodian and before the donee attains 
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the age of 21 years. Rev. Rul. 57-366-IRB, 1957-32. The Service 
analogized this situation to that of a donor transferring property 
to himself as trustee and retaining the right as trustee to pay the 
income and the principal to a designated beneficiary or to withhold 
enjoyment of the property from the beneficiary until the beneficiary 
attains a certain age. In the latter case decisions of the United 
States Supreme Court have held that the value of the trust property 
is includible in the decedent-trustee’s gross estate under Section 
2038(a) (1) of the Internal Revenue Code of 1954. Commissioner v. 
Estate of Harry Holmes, 326 U. S. 480 and Louis Lober et. al. v. 
U. S., 346 U. S. 335. 

In view of previous discussions by persons interested in the enact- 
ment of the Uniform Gifts to Minors Act in various states, his re- 
cent ruling came as a surprise to representatives of the New York 
Stock Exchange. It is understood that they will request that the 
Internal Revenue Service reconsider the ruling and reverse its 
opinion expressed therein. 


REPORT ON THE BILL RELATING TO 
DOWER AND CURTESY 


The question of abolishing or modifying dower and curtesy has 
been discussed, at the bar, for many years. Within the last few years 
the discussion has become more active among the legal advisers of 
landowners, as a part of the movement to make land more market- 
able by making titles more marketable. Some of these discussions 
have appeared in our earlier issues and they finally resulted in a 
bill, not to abolish, but to limit dower and curtesy to land held at the 
death. This bill was referred to the Judicial Council by the legisla- 
ture of 1956 and for the reasons stated in its 32nd report (pp. 24-28) 
reprinted in 41 Mass. Law Quarterly, No. 4, December 1956, the 
Council recommended the bill. After a hearing and further discus- 
sion, the Committee on Legal Affairs reported the bill as printed 
below and it passed both Houses and was submitted to the Governor 
in the following form. 

HOUSE—No. 2820. 
AN ACT TO RESTRICT DOWER AND CURTESY CLAIMS TO LAND OWNED 
AT THE DEATH OF THE CLAIMANT'S SPOUSE. 


SECTION 1. Chapter 189 of the General Laws is hereby amended 
by striking out section 1, as appearing in the Tercentenary Edition, 
and inserting in place thereof the following section :— 

Section 1. A husband shall, upon the death of his wife, hold for 
his life one third of all land owned by her at the time of her death. 
Such estate shall be known as his tenancy by curtesy, and the law 
relative to dower shall be applicable to curtesy. A wife shall, upon 
the death of her husband, hold her dower at common law in land 
owned by him at the time of his death. Such estate shall be known 
as her tenancy by dower. Any encumbrances on land at the time of 
the owner’s death shall have precedence over curtesy or dower. To be 
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entitled to such curtesy or dower the surviving husband or wife shall 
file his or her election and claim therefor in the registry of probate 
within six months after the date of the approval of the bond of the 
executor or administrator of the deceased, and shall thereupon hold 
instead of the interest in real property given in section one of chapter 
one hundred and ninety, curtesy or dower, respectively, otherwise 
such estate shall be held to be waived. Such curtesy and dower may 
be assigned by the probate court in the same manner as dower is now 
assigned, and the tenant by curtesy or dower shall be entitled to the 
possession and profits of one undivided third of the real estate of the 
deceased from her or his death until the assignment of curtesy or 
dower and to all remedies therefor which the heirs of the deceased 
have in the residue of the estate. Except as preserved herein, 
dower and curtesy are abolished. 

SECTION 2. If it should be held that this act cannot constitutionally 
apply to existing rights of dower or curtesy, it shall nevertheless 
be fully effective except as to such existing rights. 

Thereafter, it was recalled by the Senate and, as appears in the 
Senate Journal for September 18th, 

“The engrossed Bill to restrict dower and curtesy claims to land 
owned at the death of the claimant’s spouse (see House, No. 2820, 
amended), which, at a previous session, had been returned by His 
Excellency the Governor at the request of the Senate—was laid 
before the Senate. 

“Mrs. Fonseca asked unanimous consent that she might move 
that the Senate reconsider the vote by which, at a previous session, 
it had passed the bill to be enacted; and, there being no objection, 
this motion was entertained; and it prevailed. 

“On the recurring question, the Senate refused to pass the bill 
to be enacted.” 

As land is the basic asset of the Commonwealth and its people 
and as title problems which obstruct marketability and reduce the 
value of the land, increase annually and often unjustly especially 
for the small landowners, the importance of questions of title 
reach far beyond lawyers to the clients who wish to sell or mortgage 
or buy the land and find themselves caught in an expensive trap 
of which they knew nothing. 

We, therefore, submit the bill and its story for the consideration 
of the profession. The bill was rejected at the last stage for no 
recorded reason. Should it be re-introduced? Was it misunderstood? 
Will it be supported and passed another time? Or should the present 
law stay as it is indefinitely for the next hundred years or so while 
title problems get constantly worse? 

We suggest that the report of the Judicial Council on the matter 
in the 32nd report (pp. 24-28) referred to, should be read. While 
the bill was pending it was suggested that Section 2 relating to 
constitutionality raised a new uncertainty, but that was a mistaken 
view. Section 2 relates only to “inchoate” dower or curtesy and 
simply recognizes an existing uncertainty resulting from certain 
dicta in the Massachusetts’ reports which are contrary to opinions 























THE DETAILS OF PROCEDURE 29 


in other states. These are quoted and discussed in the report of 
the Judicial Council on pp. 27-28, and further discussed in 40 Mass. 
Law Quarterly, No. 4, Dec. 1955, 37-37 in connection with the opinion 
in DeMarzo v. Vena 330 Mass. 118 at p. 123 and the bearing of that 
opinion on the question of legislative power to regulate the anticipa- 
tory interest of dower or curtesy before a death as distinguished for 
a vested right at the moment of death. That question can never be 
answered except by a decision of the Court in view of the dicta 
referred to. That fact is the reason, and the only reason, for Section 
2 as it stands. 

The earlier interest of a husband known as “curtesy initiate,” 
which depended on the birth of a child, is no longer law here and, 
as stated in the statute, anticipatory “curtesy” is now like a wife’s 
“inchoate dower.” 

On page 27 of the 32nd report of the Council, it appears that 
the Council was divided 8-2, but the majority “are of opinion that 
the long-range public interest of the Commonwealth calls for modifi- 
cation of dower and curtesy by limiting them to land owned at the 
death.” 

We call that opinion to the attention of the profession for con- 
sideration as to its soundness. It seems to us sound for the reasons 
stated in the report. We invite questions or comments. 

F. W. G. 





THE DETAILS OF PROCEDURE 


From time to time attention has been called to the fact that every 
detail of procedure and practice affects the interest or convenience 
of more people and clients and lawyers than is generally realized. 

As illustrations we call attention to three samples. 


1. The return day in the Superior Court for the entry of criminal 
appeals was formerly monthly. In 1920 the Judicature Commission 
recommended a weekly return day. It was 19 years before the 
weekly return day was adopted in 1939. 

2. In the July “Quarterly” we printed a letter from Judge Garvey 
to the Judicial Council about the failure to state the date of answers 
to interrogatories and the resulting waste of time at trials in ex- 
amination and cross-examination on that point. The letter is now 
before the Judicial Council. 

3. Chapter 312 of 1957 (printed above on page 25), to allow 
process to be filed before the return day, following discussion in the 
32nd report of the Judicial Council p. 29 (see 41 M. L. Q., No. 4, 
Dec., 1956). 

There must be other details which cause unnecessary trouble, 
expense and delay. If attention is called to them they could be 
discussed and regulated by rule of court, or, if necessary, by 
statute. We invite suggestions for discussion similar to Judge 
Garvey’s letter above referred to. 


F. W. G. 





XU 
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PROPOSED PENDING BILLS REFERRED TO THE 
JUDICIAL COUNCIL FOR REPORT — 
SUGGESTIONS INVITED 


It is quite common for older as well as younger members of the 
bar and of the Association who come to headquarters to ask ‘““What is 
the Judicial Council and what does it do?” This is interesting as 
the 32 printed reports of the Council since 1925 have been reprinted 
and mailed to all members of the Association in the “Quarterly.” 
Also the 27th report in 1951 contained a list (reprinted in 40 M. L. Q. 
No. 1, February 1955, 112-125) of about 175 Statutes under which 
the bar is practising, which were passed following reasoned reports 
of the Council. We also call attention to the fact that the Council 
is a purely advisory body. 

For the information of those interested we call attention to the 
fact that this year the “subject matter” of 33 bills have been re- 
ferred to the Council by the legislature with requests for reports. 
Some of these bills about eminent domain were printed in the July 
issue. As most of the proposed bills relate to matters about which 
any lawyer may be consulted we print below the entire list 
referred to and invite suggestions as to any of them. All sugges- 
tions received will be submitted to all the members of the Judicial 
Council. Suggestions should be sent to headquarters of the Associa- 
tion, 15 Pemberton Square. 

F. W. G. 
LIST OF REPORTS REQUESTED BY THE 
LEGISLATURE IN 1957 ON THE 
“SUBJECT MATTER” OF THE FOLLOWING 33 BILLS 


House 502 relative to allowance of exceptions in Criminal Cases. 
(Referred by Resolves Chapter 23.) 

House 1570 relative to placing the entire judicial system under 
the jurisdiction of the Commonwealth. (Referred by Resolves 
Chapter 26.) 

House 1842 relative to prohibiting the seizure on an execution on 
a judgment against a city or town or other political sub-division of 
the Commonwealth, of property owned in their own right by in- 
dividual inhabitants. (Referred by Resolves Chapter 27.) 

House 1565 relative to increasing the amount of damages that 
may be recovered in actions for death due to negligence. (Referred 
by Resolves Chapter 28.) 

House 2074 relative to the same subject as House 1565. (Referred 
by Resolves Chapter 29.) 

House 2080 relative to abolishing the defense of contributory 
negligence and in place thereof to adopt the doctrine of compara- 
tive negligence. (Referred by Resolves Chapter 32.) 

House 2585 relative to providing that the doctrine of res ipsa 
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lognitur shall be applicable in actions for damages caused by blast- 
ing or the keeping of explosives. (Referred by Resolves Chapter 
36.) 

House 277 relative to removal of cases to the Superior Court. (Re- 
ferred by Resolves Chapter 44.) 

House 2343 relative to certain actions for specific performance 
of oral contracts. (Referred by Resolves Chapter 46.) 

House 2076 relative to providing for blood grouping tests to aid 
in the determination of paternity. (Referred by Resolves Chapter 
47.) 

House 2075 relative to providing for pre-trial oral deposition of 
parties in an action of tort. (Referred by Resolves Chapter 48.) 

House 1178 relative to the renting and hiring of motor vehicles. 
(Referred by Resolves Chapter 51.) 

House 2949 relative to providing that the operation of improperly 
registered vehicles may be considered as evidence of negligence in 
certain actions of tort. (Referred by Resolves Chapter 52.) 

House 2917 relative to providing a lien for hospitals for services 
rendered to persons injured as a result of accident. (Referred by 
Resolves Chapter 54.) 

House 2327 relative to providing for determination by district 
courts of the rights of certain injured employees to compensation 
under the Workmen’s Compensation Act. (Referred by Resolves 
Chapter 59.) 

House 1387 relative to giving the Probate Courts jurisdiction in 
equity of all matters and controversies between husbands and wives 
and former husbands and wives. (Referred by Resolves Chapter 63.) 

House 2072 relative to conferring limited equity jurisdiction on 
the Municipal Court of the City of Boston in reach and apply cases. 
(Referred by Resolves Chapter 94.) 

House 2079 relative to granting such jurisdiction to all the dis- 
trict courts. (Referred by Resolves Chapter 94.) 

House 2086 relative to the defense of irresponsibility in criminal 
proceedings. (Referred by Resolves Chapter 100.) 

Senate 317 relative to the testimony of experts in insanity in cer- 
tain criminal cases where the mental condition of the defendant 
has been investigated while under temporary commitment. (Re- 
ferred by Resolves Chapter 88.) 

House 3136 so much of the 18th Annual Report of the Commission 
on interstate cooperation as relates to the jurisdiction and enforce- 
ment of support orders and the transfer of proceedings under the 
Uniform Reciprocal Enforcement of Support Act. (Referred by 
Resolves Chapter 105.) 

Eminent Domain Proceedings—Bills proposed by the Special Com- 
mission on the taking of land by Eminent Domain House 2738 and 
referred by Resolves Chapters 120 and 129 as follows:— 

Appendix A relative to creating an Eminent Domain Board. 

Appendix B relative to admissibility of certain evidence in Emi- 
nent Domain proceedings. 
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House 3096 based on Appendix C, relative to providing for the 
rejection of certain appraisers by legal departments required to 
defend Eminent Domain proceedings. 

House 3097 based on Appendix D, relative to requiring a taking 
authority to furnish a complete duplicate file of takings to certain 
legal departments. 

House 3099 based on Appendix F, relative to payment of interest 
in Eminent Domain proceedings. 

Appendix G relative to settlement for property taken. 


OTHER EMINENT DOMAIN BILLS REFERRED 
BY RESOLVES CHAPTER 134 

House 364 to provide that a right of way shall be provided when 
part of a parcel is taken. 

House 365 providing for the prompt payment of an amount equal 
to the assessed value within 30 days if the taking is adjacent to or 
includes a dwelling. 

House 978 relative to assessed valuation as evidence. 

House 1371 that there shall be no eviction until independent ap- 
praisal made and offered to the owner. 

House 2325 relative to sale of unused land taken. 

Senate 263 to authorize acquisition by purchase or otherwise when 
necessary under G. L. C. 82 section 24. 


—— 


SCIENTIFIC RELIABILITY OF BLOOD GROUPING 
TESTS IN REBUTTING THE PRESUMPTION 
OF LEGITIMACY** 

THE LATEST MASSACHUSETTS OPINION 
JOHN F. LOMBARD of the Boston Bar* 





“There is a substantial authority to support the scientific reliabil- 
ity of blood grouping tests to prove biologically the impossibility of 
paternity.” 

This quotation is from, Commonwealth vs. Stappen, 1957 Advance 
Sheets 815, 143 N.E. 2d. 221 wherein the decision was written by 
Mr. Justice Williams, of the Massachusetts Supreme Judicial 
Court. 

The defendant was brought in by complaint to a District Court 
for nonsupport of his wife and twin minor children. Blood group- 
ing tests were taken by agreement of the parties. Blood samples 
were taken from the husband, the wife and the two children and the 
tests were done by Dr. A. Richardson Jones, one of the country’s 

* Author of Marriage and Divorce Laws of Massachusetts, and Adoption, Illegitimacy 
and Blood Tests. 

** As certain constitutional questions may arise, if there is no agreement, see the 
following cases. Taking blood for blood test to determine alcoholic content by doctor from 
unconscious victim is not ‘conduct that shocks the conscience” or offends “sense of jus- 
tice’’ and does not violate due process of law under 14th Amendment to U. S. Const. 
BREITHAUPT, PETITIONER VS. ABRAMS, WARDEN, 77 Sup. Ct. 69; decided 
February 25, 1957; PEOPLE VS. DURONCELAY. 303 Pac. 2d. 617 (California Nov. 
1956). 
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recognized and leading blood grouping experts at ““The Blood Group- 
ing Laboratory” in Boston. There was a clear genetic exclu- 
sion of paternity of the twins. 

Here is the actual test results and part of the report: 


“Anti—A BCC’™ece DEeM N K Fy* 
“Putative father + 0+ 00+ 0+ + 4+ 0+ 
“Mother +0 00+ 00+ 4+ + 0 + 
“Child +o 004 0 0+ + + 0 0 
“Child +o 004 00+ + 4+ 0+ 


““(+=agglutination, indicating presence of blood group factor.) 
“(0 =no agglutination, indicating absence of blood group factor.) 


“In the above results attention is directed to the columns headed 
C and c. The mode of inheritance of these factors is such that the 
finding of the c factor in the blood of a child implies that one or the 
other parent must also possess it. If, of the pair C or c, only the 
factor c is present in the child’s blood, then both parents must 
possess this factor. In the present case the children possess the c 
factor and lack the C factor. The mother also possesses the c factor 
and lacks the C factor. Therefore it is clear that the mother can 
only contribute c to her children. 

“However repeated tests of putative father’s blood showed him 
to possess only the C factor and to lack the ec factor. This means 
that all the children of whom he is the true father must possess 
the C factor. He can never contribute the c factor because he 
lacks it. Since neither of the children possess the C factor, the 
putative father cannot in my opinion, be their true father.” 

There was a limited hearing in the District Court and the Judge 
waived jurisdiction and held the defendant for the Grand Jury. 
After indictment and when the case was reached in the Superior 
Court, apparently the blood grouping test completed for use in 
the District Court was objected to. A new motion was filed, to the 
allowance of which the Commonwealth objected on the ground that 
G.L. (Ter. Ed.) ch. 273, 12A was inapplicable to proceedings for 
nonsupport under s. 1. The trial judge reported to the Supreme 
Judicial Court, without decision, the following questions of law 
under G.L. (Ter. Ed.) ch. 278, s. 30A. 


1. ‘Whether the provisions of G.L. (Ter. Ed.) ch. 273, s. 12A, 
are applicable to proceedings brought for nonsupport of 
minor children under G.L. (Ter. Ed.) ch. 273, ss. 1, 2. 

2. “Whether expert testimony of blood tests, which show an ex- 
clusion as defined in G.L. (Ter. Ed.) ch. 273, s. 12A is admis- 
sible on the question of paternity in criminal proceedings 
brought under G.L. (Ter. Ed.) ch. 273, s. 1, for nonsupport 
of minor children born during wedlock.” 


The blood grouping test statute, s. 12A is as follows: 


“In any proceeding to determine the question of paternity, 
the Court, on motion of the defendant, shall order the mother, 
her child and the defendant to submit to one or more blood 
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grouping tests, to be made by a duly qualified physician or 
other duly qualified person, designated by the court, to deter- 
mine whether or not the defendant can be excluded as being 
the father of the child. The results of such tests shall be 
admissible in evidence only in cases where definite exclusion 
of the defendant as such father has been established. If one 
of the parties refuses to comply with the order of the court 
relative to such tests such fact shall be admissible in evidence 
in such proceeding unless the Court, for good cause, otherwise 
orders.” 


In answer to the questions propounded the Supreme Judicial 
Court said: 

1. “As the present indictment is not a ‘proceeding to determine 
the question of paternity,’ s. 12A does not in our opinion 
authorize the Court to order the mother and children therein 
named to submit to a blood grouping test. 

2. “Apart from statutory authority we think expert testimony 
of blood grouping tests showing the definite exclusion of the 
defendant as the father of a child the support of whom is the 
object of an indictment or complaint under ch. 273, s. 1, is 
admissible if otherwise competent.” 

It may be noted that apart from statutory authority experience 
through the years has shown that there are not many cases where 
the parties will agree to a blood grouping test as was done in the 
present case under discussion. Note also that the C-D-E nomen- 
clature was used in this case instead of the Rh-Hr; see Journal 
of American Medical Association, Aug. 31, 1957, p. 2036 for com- 
mittee report on C-D-E and Rh-Hr. 


PRESUMPTION OF LEGITIMACY 


This presumption has been affected in that now scientific proof 
of nonpaternity is admissible as an additional factor to prove 
beyond reasonable doubt that a husband could not have been the 
father of a child. The words of the Court are important and they 
are: “There is a presumption of legitimacy in the case of a child 
born in wedlock which can be overcome only by facts which prove 
beyond reasonable doubt that the husband could not have been the 
father. . . . Proof of the impotency of the husband or no access 
to his wife is held to be sufficient. . .. Since like certainty of 
proof appears obtainable through the definite exclusion of the 
husband’s paternity by the tests here under consideration, it follows 
that evidence derived from blood grouping tests would warrant a 
finding beyond a reasonable doubt that the defendant is not the 
father of either child named in the indictment and would be 
admissible.” 

The case was remanded to the Superior Court for further pro- 
ceedings in conformity with this opinion. Up to the present writing 
the case has not been reheard. 
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It seems obvious that if the parties do not agree to a blood group- 
ing test, and because the Supreme Court has said that a trial court 
could not order a blood test in this type of criminal nonsupport case, 
a man might be convicted of nonsupport of provable illegitimates 
and ordered to support them if the parties went to trial without the 
aid of science. By comparison of statutes of other States, the Massa- 


chusetts statute above-quoted on blood grouping seems inadequate 
and insufficient. 





ie 


STATUTORY TRUST POWERS 


The following recommendation of the Rhode Island Judicial Coun- 
cil (in its 18th report) for consideration in Rhode Island has been 
called to our attention by a member of the Massachusetts bar, as 
worth consideration in Massachusetts. 

This subject was discussed at some length by the Committee on 
Legislation of the Massachusetts Bar Association in 1917 in support 
of an act drafted by the late John L. Thorndike (see 3 Mass. Law 
Quarterly No. 3, February, 1918, pp. 70-71). The act (relative to 
personal property) was adopted as Chapter 68 of 1918 which was 
printed with Mr. Thorndike’s notes to each section in 3 M. L. Q. No. 
5, May, 1918, pp. 282-285. The three sections now appear as sections 
19, 20 and 21 of Chapter 203 of the General Laws. 

As to whether further legislation is advisable here we make no 
suggestions at present. Any act on the subject would need very care- 
ful drafting. We submit the matter to the profession without fur- 
ther comment and invite suggestions about it. F. W. G. 


THE RECOMMENDATION OF THE RHODE ISLAND COUNCIL 


“The Council enthusiastically joins with the Committee on Amend- 
ment of Law in recommending that Statutory Trust Powers be en- 
acted in R. I. This act would expand the basic statutory trust powers 
of trustees so as to include discretionary powers of sale, lease, par- 
tition and exchange; power to appoint proxies to vote corporate 
shares held in trust, power to participate in extraordinary corporate 
affairs such as mergers and corporate reorganizations when shares 
of such corporations are held in trust and power to apportion the 
trust estate in whole or in part upon any termination of the trust. 

“This act simplifies the task of the attorney in drafting a relatively 
simple trust instrument by helping to avoid the omission of some of 
those powers of the trustee which are basic for the proper adminis- 
tration of the trust.” 


THE DRAFT ACT PROPOSED 


AN ACT IN AMENDMENT OF SECTION 10 OF CHAPTER 486 OF THE 
GENERAL LAWS OF RHODE ISLAND ENTITLED “TRUSTS AND TRUS- 
TEES” 

SECTION 1. Section 10 of Chapter 486 of the General Laws, en- 
titled “Trusts and trustees,” is hereby amended to read as follows: 
“Sec. 10. Clause A. Every trust instrument made after Jan- 
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uary 31, 1896, and prior to the enactment of this act, wherein no 
provision is made to the contrary, shall be deemed to give to the 
trustees or trustee thereunder, for the time being, full power, in 
their, his or her discretion, or, if a corporation, in the discretion of 
its officer or committee duly authorized, from time to time to invest, 
re-invest, or change the investment, of all personal property held 
thereunder for the time being. 

Clause B. Every trust instrument hereafter made, wherein no 
provision is made to the contrary, shall be deemed to give to the 
trustees or trustee thereunder for the time being full power in their, 
his or her discretion, or, if a corporation, in the discretion of its 
officer or committee duly authorized. 

(a) To invest and re-invest the trust estate, or any part thereof, 
in real or personal property, including, without limiting the gener- 
ality of the foregoing, in savings accounts of banks and trust com- 
panies, and in shares of stock or other securities of corporations, 
building-loan associations, investment trusts and investment com- 
panies, and to vary from time to time the investments of the trust 
estate; 

(b) To exercise discretionary powers of sale, lease, partition and 
exchange over the trust estate, or any part thereof, whether real or 
personal property; in case of any sale to sell at public or private sale, 
for cash or on credit and together or in parcels; in case of any lease 
to lease for such period, whether terminating during the continuance 
of the trusts or thereafter; and in case of any partition, whether by 
suit or deed, and in case of any exchange, to give or receive moneys 
for equality or partition or exchange; 

(ec) To appoint a proxy or proxies, with or without power of sub- 
stitution, to vote shares of a corporation or association included in 
the trust estate as directed or in such manner as such proxy or 
proxies shall deem best; 

(d) To participate in, assent to or disapprove any plan for the 
reorganization, recapitalization, consolidation, merger, winding up 
or readjustment of the indebtedness of any corporation or associa- 
tion, and to take any and all action required by reason of participa- 
tion in such plan; 

(e) Upon the termination of any trust with respect to any por- 
tion of the trust estate to set aside such portion from the remainder 
of the trust estate; upon the termination of any trust with respect 
to the entire trust estate, or any part thereof, to partition the same 
into the shares, if any, in which it is distributable; and in connec- 
tion with the setting aside of any such portion or any such partition 
to exercise the power of sale hereinbefore conferred upon the trustees 
or trustee, and to appropriate to any share in or part of such trust 
estate specific investments at their fair value at the time of ap- 
propriation as determined by the trustees or trustee acting in good 
faith.” 

Sec. 2. This act shall take effect upon its passage and all acts 
and parts of acts inconsistent herewith are hereby repealed. 











COUNSEL FEES 


COUNSEL FEES 
Introductory Note 





For generations fees have been the subject of jokes, of abuse, 
of complaints sometimes justified and sometimes unjustified, and 
of serious professional discussion in conversation and in print. 

One of the articles below deals primarily with counsel fees in 
Probate Courts. As there are special statutes relating to the sub- 
ject in Probate Courts we call attention to the fact that the history 
of these statutes beginning with the Report of the Commissioners 
on the Revised Statutes of 1836 appears in 36 Mass. Law Quarterly, 
No. 2, July 1951 (pp. 48-54) in connection with Chapter 312 of that 
year which inserted Section 39B after 39A in G.L. Chapter 215. 

Those two sections create a special situation in Probate Courts— 
first they allow counsel to petition for fees in his own name thus 
making him to that extent a party to the litigation, second, Section 
39A provides that 

“the compensation shall be awarded on an equitable basis in 
accordance with the size, importance, complexity and difficulty of 
the matters involved and the time spent.” The question seems to 
arise, whether those words are not only a recognition of, but also a 
limitation of, the general factors to be taken into consideration. 

A third fact to be noticed is that Section 39B is a two-way 
street and provides that the client may file a petition “for the de- 
termination of any sum or sums which tne Court would have power 
to award against such person.” 

Also it is suggested in the article in the “Quarterly” (p. 54) that 
“the amount of fees which a court may allow from a trust fund 
is ... constitutionally limited by the statutory equitable phrase (as 
justice and equity may require)” in Section 45 of G.L. 215, as the 
ultimate test. 

In order to get the whole subject (including the following articles) 
in perspective in the light of its history and the wording of the 
statutes as well as current economic conditions, we suggest reading 
that article, and also what was said by the Judicial Council in its 
24th report (reprinted in 33 M. L. Q., pp. 49-50). 


F. W. G. 
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LAWYERS’ FEES IN PROBATE COURTS 
by 
JULES E. ANGOFF of the Boston Bar 


It is assumed that lawyers understand the defined differences be- 
tween fees to be awarded in Probate Courts on a “costs and ex- 
penses” standard and those to be awarded on full and fair value 
standard. 

In the former the lawyer seeks payment from someone who is 
not his client; like the husband whose wife the lawyer represents 
in a divorce or separation case. In all such cases, which include 
general and equity cases in Probate Courts, the allowance and the 
amount thereof rests in the discretion of the Probate judge, qualified 
however by the rule that the standard to be used in determining 
the amount is that paid to public officers performing services of 
like character. Mass. Gen. Laws, c. 208, s. 38 re divorce cases; and, 
c. 215, s. 45 covering all other cases. 

Sack v. Sack, 328 Mass. 600. 

However, where the lawyer seeks payment from his client, he is 
theoretically entitled as a matter of right to be paid for the full and 
fair value of his services, even when he seeks such determination in 
the Probate Court The factors to be considered by the Court when 
applying this standard are fully stated in McLaughlin v. Old Colony 
Trust Co., 313 Mass. 329, as follows: 


“In determining what is a fair and reasonable charge to be made 
by an attorney for his services many considerations are pertinent 
including (a) the ability and (b) reputation of the attorney, (c) 
the demand for his services by others, (d) the amount and (e) 
the importance of the matter involved, (f) the time spent, (g) the 
prices usually charged for similar services by other attorneys in 
the same neighborhood, (h) the amount of money or the value of 
the property affected by the controversy, and (i) the results se- 
cured. Cummings v. National Shawmut Bank, 284 Mass. 563, 569. 
The weight to be given to each of them will vary according to the 
nature of the services rendered in the particular instance under 
consideration... .” 


The immediate questions are first, how has the Supreme Judicial 
Court been applying its own oft-expressed standards in determining 
lawyer’s fees in Probate Court cases; and, secondly, what, if any- 
thing, can and should lawyers do to assure the full equation of these 
standards to present day economic conditions. 

We all know that in the past two decades the Supreme Court has 
(somewhat inadvertently, I believe), been constantly reducing law- 
yers’ fees in Probate Courts. Interestingly, it has rarely, if ever, 
reduced fees determined in the Superior Court. 





| 
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In Superior Court cases the Supreme Court has actually applied 
its own well-established standards for determining payments for 
full and fair compensation. 


For example: 


1. In Abrams v. Loew, decided last December, the Supreme Court 
upheld Superior Court Judge Forte’s award of $6,000 (plus interest, 
of $1,400.00, and costs) for services which were rendered within a 
two-week period. 


2. In Cummings v. National Shawmut Bank, 284 Mass. 563, that 
Court affirmed a jury’s verdict of $5,300.00 (plus interest for 12 
to 15 hours of services) although Cummings collected $60,000.00 
without too much trouble on notes after court action, and an agreed 


judgment for $102,000 on which the defendant later collected $33,- 
000. 


Yet, whenever the Supreme Court, until the recent changes in its 
personnel, has had to review a Probate Court’s determination of the 
amount of a lawyer’s fee it has rarely fully applied its own oft- 
expressed standards. So far, at least, it has seemed to assume that 
it must reduce lawyers’ fees; and further that the fee must never 
exceed some uncertain, but very limited percentage, regardless of 
the nature, extent and fair value of the services rendered. 

This practice has become so common that it has reduced fees which 
seem obviously inadequate in the first instance. 

These reductions have become so frequent that Probate Court 
judges, who are closer to, and may have better appreciation for, 
every-day economics, have in turn become overly-cautious and overly 
conservative in the amounts allowed by them, in fear I think, that 
the amounts would otherwise be reduced on appeal. Therefore 
many of them have also adopted the idea that lawyers’ fees must 
never exceed certain amounts per hour, or must never exceed some 
indefinite but very limited percentage regardless of the true and full 
value of the services rendered. 

See, for example, the recent Myer case, decided last January, 
where the award was so low that even the Supreme Court referred 
to it as “somewhat modest” in the light of the complexities of the 
case. 

Apropos of this, can you imagine any Probate judge awarding 
Abrams $7,400.00 with costs for services rendered within a 2- 
week period; and if one did, that the Supreme Court would sustain 
it? One would properly assume that when a lawyer is both the 
fiduciary and his own lawyer he should receive a greater fee than 
when acting merely as the fiduciary’s lawyer; although the con- 
sensus is that he should not get full payment in each capacity. Yet 
in many of these cases the reviewing court has awarded less, and 
in some cases a great deal less, than it might well have awarded 
him for acting only as the lawyer in the case. 
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Glaring examples of this are the cases of King v. Grace, 294 
Mass. 244; and Wilson v. Askinas, 325 Mass. 136. 

In the King case, King was the administrator d.b.n. of an estate, 
and was his own lawyer. He recovered $70,000.00 as ‘‘new assets” 
from the surety on the bond of the executor who had embezzled more 
than that sum. King also recovered $8,000.00 additional assets. All 
this was the result of considerable and prolonged litigation, several 
trials, and 2 Supreme Court appeals. His protracted, strenuous and 
detailed work was against many and heavy odds, and consumed a 
great deal of his time, that of his office and the assistance of another 
lawyer over a 4-year period. The fact that the embezzling executor 
who was removed had been a prominent lawyer of high repute 
greatly added to King’s difficulties and work. It would seem that 
he was entitled to fair and full compensation. Nevertheless the 
Probate Court’s award of $25,000.00 to King as administrator and 
lawyer was reduced to only $18,000.00 by the S. J. C. 

In the Wilson case, Wilson was special administrator and his own 
lawyer. He was responsible for an estate of $79,000.00 of which 
$54,000.00 was 6 apartment real estate. He had much trouble with 
the tenants, had to arrange for repairs; and of necessity he had to, 
and did, put in considerable time managing the property, the tenants 
and estate. For his recorded 217 hours Judge Wilson awarded 
him $3,500.00. The reviewing court reduced it to $2,000.00; or at 
less than $10.00 per hour in these days when office costs alone are 
apt to cost that much. 

What is the cause of the practice of the Court? 

My own impression is that reductions and limitations of fees in 
these courts are largely due to a failure to recognize, and a failure 
to make due allowance for, the great economic changes which have 
taken place in the past 20 years; and that these changes have af- 
fected and are affecting all lawyers as well as all other persons. 

In the 1930’s when there were no income taxes of consequence, 
and when office costs were but a small fraction of those of today, 
Probate Court judges and the Supreme Court usually allowed law- 
yers a minimum of $10.00 per hour in estate and probate matters 
generally, including those under the caption of “costs and expenses.” 
But today the $10.00 per hour formula seems to be a maximum; 
at least in cases decided by the Supreme Court. See for example the 
Wilson case, supra where $2,000.00 or less than $10.00 per hour was 
allowed him as special administrator and attorney for 217 hours’ 
work on a $79,000.00 estate. 

Yet in industry and in all other professions, salaries, including 
those of all judges, have been constantly rising while the dollar 
value has been constantly shrinking, and income taxes have risen 
to several times what they were 20 years ago. Little, if any con- 
sideration seems to have been given to the following facts of life, 
although they are of common knowledge and daily experience to all 
of us. These facts are: 











LAWYERS’ FEES IN PROBATE COURTS 41 


I 
That the dollar of the 1930’s is worth only about 30 cents today. 


II 


That a lawyer whose office costs in the 1930’s was $1,500.00 a year 
now has to pay about $10,000.00 for similar services. A secretary 
whose salary was $15.00 then now demands a minimum of $75.00 
per week; and rightly so! 

III 


In the 30’s federal income taxes were about 4%. Today they are 
at a minimum of 20%; with an average of about 33% for most law- 
yers. 

IV 

Costs of living for the lawyer and his family have more than 
tripled since the 1930’s. 

V 

The salaries of all judges have understandably been increased 
several times as the costs of living and all kinds of taxes have been 


rising. For those of the Supreme Court and Superior Court the 
increases have totaled about 65% since 1930’s. 


VI 
The salaries of all other public employees have been rising, not 
enough to be sure, but rising nevertheless to help meet the higher 


costs of living with the shrinking dollar value, and the increasing 
varied taxes; income, direct and indirect. 


VII 


In particular, no consideration seems to have been given to the 
fact that all public employees, including all judges, as well as em- 
ployees in most of industry, receive many varied and increasing 
fringe benefits, all of which have considerable money value. It is 
important that we remember that most of these fringe benefits are 
tax free; and that they are in addition to the pay. These fringe 
benefits include, but are not limited to (1) pay while sick, (2) pay 
while on vacation, (3) pay for full days when working, as judges 
sometimes do, only several hours; and (4) last but certainly not 
least, that most valuable and substantial retirement pay. Now private 
and public employees receive these valuable and essential benefits. 


The important questions therefore are: 
1. Is not a lawyer also entitled to have them? 


2. How much would they cost him if he were to buy such pro- 
tection ? 


3. Where and from whom must he get the money to buy them? 
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Moreover, a trial lawyer’s situation is even more critical. This is 
so because most courts are in business only about 36 weeks or 180 
days in a year, if you deduct all vacation, holiday and summer layoffs. 

The trial lawyer therefore must earn enough in that 36-week 
period to pay for each of the 52 weeks yearly which his office costs 
accrue, for the costs of his own living and for the costs of his 
“fringe” protection. 

If a lawyer were to compute, as he must, the value of his time 
on an hourly basis, he must consider only 7 hours per productive 
day; assuming that lawyers never get sick, never have accidents 
disabling them and, assuming the impossible, that lawyers always 
have a full 7 hours in each day of productivity. 

On the over-all situation my own impression is that the court’s 
failure to consider the great economic change and to increase fees, 
or to award fees fully in accordance with its oft quoted standards, 
are due to trial lawyers themselves, because, from all that appears, 
none of the foregoing compelling factors have ever been put in evi- 
dence, and have not, therefore, been given due consideration by the 
courts in evaluating the present day worth of a lawyer’s time and 
services. 

The answer to it all seems that a much better appreciation and 
evaluation of a trial lawyer’s services would prevail—and much 
higher awards of fees would be made—if all trial lawyers on any 
such issue were to present full evidence of each of these vital factors 
in court before stenographers for the record for appeal, because it 
is the Supreme Court which must be convinced first! 

I believe that all will agree that if evidence of each of these factors 
were properly presented, and if one has a fairly active practice, it is 
bound to be proven that in order to meet these bare essentials a 
trial lawyer is required to charge today, and is therefore entitled 
to, an allowance of not less than $30.00 per hour. That is the least 
that he must average. 

Now let me suggest a way by which one can more convincingly 
present such evidence. 

Much has been said recently both for and against the use of 
blackboards in courtrooms in the trial of cases, especially in personal 
injury cases. Yet, by a proper and intelligent use of them, there is 
little question that a much more convincing case can be presented 
than without them. Remember that one good picture is worth a 
thousand words. Using the blackboard and its visual means (or 
by prepared typed schedules) it is suggested that one can prove 
his case somewhat as follows: 

If a trial lawyer has a fairly active practice, his office will cost 
him at least $12,000.00 yearly for a 52-week year. But these costs 
as well as all other costs must be earned by the trial lawyer in only 
36 weeks of the 52. 


Therefore divide the $12,000.00 by 36. This requires him to earn 
for 
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ond SG GOR. eb eee ote ee $333.00 


His accident and health insurance to pay for office 
costs and the costs of living while he is sick or dis- 
abled will cost him at least $1,000.00 per year. Divide 
that by 36. Hence these costs of 


Accident and Health Insurance per week 


3 
His insurance costs for a comparable retirement 
annuity or savings will cost him no less than $6,- 
500.00 yearly, to be paid for in 36 weeks of earnings. 
PUNO COME POF WEEK 6.0 kc ccc ccedecccecs 180.00 


If he were to figure that he and his family need 
$12,000.00 a year net to pay for all the varied and 
numerous living costs he would need for 
Living costs per week (in 36 weeks).......... 333.00 


5 


Nos. 2, 3 and 4 total $19,500.00, which is the total 
amount he must have to pay for these necessary 
items after paying income taxes. 


To net $19,500.00 he would certainly have to earn 
an extra $7,200.00, at least, to pay taxes. Hence 


Taxes to be earned per week in 36 weeks...... 200.00 





Total Required Earnings per week for 36 weeks $1,073.75 





Now then we have to figure on only a 5-day week. 
Therefore his per day required earnings...... 214.00 


If you were to figure the impossible, namely, that 
that lawyers have paying clients each hour for each 
of 7 hours in each productive day in each productive 
week, then his hourly required charge must be over 30.00 


But who has such a practice? 


The fact is that that amount is what he must average for each of 
those hours; and to do this he must of necessity charge more to 
make up for the unproductive hours. 

Now then, let me give you the following 2nd illustration: 

The Supreme Court has repeatedly said that the “Standard” to 
be applied in determining lawyers’ fees under “costs and expenses” 
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is that paid to public officials performing similar services. Well, 
if we were to do only that, how much would be be entitled to per 
hour as a minimum to equal it? 


1 
A competent, well-experienced trial lawyer in pub- 
lic service would be paid at least $10,000.00 yearly. . $10,000.00 
2 
The value of the most desirable fringe benefits 
would cost as we have seen $7,500.00............. $7,500.00 
3 
A trial lawyer’s extra income taxes on that extra 
$7,500.00 would amount to at least $3,500.00 (it is 
the tax on the $7,500.00 and $3,500.00, or tax on 
$11,000.00) 
These extra taxes would total at least........ 3,500.00 
ME Poe craed Grate ne eee hw Seman eR Se a $21,000.00 
4 
For a lawyer in private practice to earn $21,000.00 
over and above his office costs he would have an office 
cost of at least $9,000.00 
NN NI isohunt dsoatn easy Ghent Sle dona nalts 9,000.00 
NIN hig a) dati ava ers Gi ites oe ae $30,000.00 
That $30,000.00 is therefore what he would have 
to earn in only 36 weeks of the year in order to merely 
equal a public employee’s gross salary of only 
$10,000.00. 
His per weekly required earnings would there- 
rag cia stained dee anaes ROL apere Oe $833.33 
On a 5-day week it is per day ............... $166.66 


Figuring the impossible, which is that a private 

lawyer would earn for 7 hours each hour of each day 

of each week in the 36 weeks he would have to aver- 

RNIN angen cere Sellars sod ana aie: St aiaeba ria wen Nees $23.80 
Actually he would have to earn much more to 

average that amount. But the Supreme Court has 

limited him (as in the Wilson case) to only $10.00. 


All of the foregoing figures are purely illustrative. Each lawyer 
should fit his own set-up into some such pattern. For example, most 
lawyers figure that their over-all office costs are about one-third to 
two-fifths of their gross income. But some have a lower percentage 
cost of operation. Moreover many lawyers have no trial practice; 
while others have little court work. Bear in mind though that the 
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lawyer who has no trial work at least takes vacation time; and that 
we all have holidays when we do not work and cannot earn fees. If 
one were to deduct only all such time in a year, his productive weeks 
would total about 45 out of the 52 that all of his costs accumulate. 
Therefore, for further illustration, if in your individual case you 
use a 45 productive week formula to earn $30,000.00 gross, it is 
$750.00 per week average, or $150.00 per day average which you 
must earn. 

It must be understood that this is evidence to be presented in ad- 
dition to, not in substitution for, that referred to in the Cummings 
case, supra, and in the McLaughlin case, 313 Mass. 329. 

These are merely some suggestions of what lawyers, especially 
trial lawyers should do to help themselves. It may well be that 
some may know of better ways to present more convincing evidence 
of our worth; and I certainly hope so. 

But I suggest that each of you do something, at least, along 
these lines; and not sit back, doing nothing, as we all have done 
too, too long. 





THE PROPER FEE—OR “TO REACH HIS OWN” 
by 
PAUL B. SARGENT of the Boston Bar 


(The following article approaching the fee problem, originally ap- 
peared in the Illinois Law Journal for December, 1955 and later 
in the Boston “Bar Bulletin” for September, 1956. It is reprinted 
by permission. Editor.) 


Nostalgic jurists in ivory towers have at times been ethereal in 
their approach to the subject of lawyers’ fees, as for example: 

“In common with all lawyers this court recoils from such a mala- 
droit use of the word “sell,”’ which we prefer to believe has no 
relevancy to the dedicated pursuits of the men and women of our 
noble calling. However, of necessity lawyers do render their serv- 
ices in return, or in anticipated return, for valuable consideration. 
So we reluctantly conclude that the Legislature apparently applied 
the word “sell” to all services, including those of attorneys with- 
out a nice regard for the sensibilities of the profession. Although 
in its present context the word is indelicate and offensive to the 
profession’s aesthetic sense the court sees no escape from the 
conviction that the Legislature intended no distinction between 
lawyers and others who “sell” their services to groups engaged 
in the operation of race tracks.’’! 

Descending and leveling off, we are told by Abe Lincoln: “a law- 
yer’s advice is his stock in trade.” 





lMaguire v. Monaghan (Sept. 27, 1954), 134 N. Y. Supp. (2d) 320. 
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Between such extremes common ground must lie, and to reach the 
goal of just and reasonable compensation the decisions have supplied 
us with a matched set of measuring sticks: 1) the size and impor- 
tance of the matter, 2) results attained, 3) difficulties encountered 
and responsibilities involved, 4) nature of the problems presented, 
5) time expended, 6) standing and reputation of counsel, and 7) spe- 
cial considerations, such as ability to pay, amounts charged by other 
attorneys in comparable matters and neighborhoods, “sacrifices” and 
crusading of counsel for (clients’) principles above and beyond the 
call of duty, and like imponderables. 

Obviously it does not follow that each of the ingredients is to be 
given equal weight in the alchemy of translating services into sub- 
stance. On the contrary, and despite the prospect of dissenting 
howls from the “time-sheeters,” I have endeavored to list the vari- 
ous elements in the order of their relative importance. 

It is heresy to speak of compensation in the same breath with 
commissions, but basically the tap-root of a lawyer’s charge is the 
size and importance of the affair or “fray” in which he is engaged 
for his client. To impose piece-work principles on the Bar is to 
prostitute the profession. However iniquitous it may at first blush 
seem, the rewards for buzzing around a fertile beehive far exceed 
those to be gained in more hum-drum pursuits. Not for naught is 
money symphonic with honey (both being euphemistic) but unlike 
their winged counterparts legal drones are not favored with the 
kiss of death when their travail ends. Fortunately, many years 
ago—in 1933 (during the depths of depressions and deflation) the 
Massachusetts Supreme Judicial Court provided a strong precedent 
against a lawyer’s compensation being based primarily on time or 
piece-work implications. Over strenuous objection, counsel was 
awarded $5300 for some twelve to fifteen hours work consisting of 
filing a Declaration on two promissory notes totalling $160,000 
having a writ served upon the defendant, writing some letters and 
then waiting around for the apple to fall into his lap—which it did. 
In meeting a contention that the high water mark for an attorney’s 
time was (then) $20.00 per hour, the court said: 


“In determining what is a fair and reasonable charge to be made 
by an attorney for his services many considerations are pertinent, 
including the ability and reputation of the attorney, the demand 
for his services by others, the amount and importance of the mat- 
ter involved, the time spent, the prices usually charged for similar 
services by other attorneys in the same neighborhood, the amount 
of money or the value of the property affected by controversy, and 
the results secured. Neither the time spent nor any other single 
factor is necessarily decisive of what is to be considered as a fair 


99 


and reasonable charge for such service.” 


God bless the Commonwealth of Massachusetts. There she stands! 


2Cummings v. National Shawmut Bank, 284 Mass. 563. 
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On the other hand, when the facts are reversed so are the fees. A 
New York Surrogate put it this way: 


“*... when the question of compensation of an attorney is presented 
to this court, the ability of counsel and his success in litigation are 
not the only elements to be considered. The size of the estate must 
necessarily play an important part. The amount involved in a 
civil action is properly taken in consideration in determining the 
value of a lawyer’s services and this test is peculiarly applicable 
in this court, whose duty it is to conserve estates and see that the 
persons interested therein obtain their just dues. The estate 
herein was a small one, amounting to about $8,000 and the fees 
paid to the attorneys of the executor amount to about one-half of 
this sum. In view of all the attendant circumstances, I am of the 
opinion that, in spite of the arduous services rendered, the sums 
charged were excessive. If attorneys, who receive large fees for 
their time and labor, care to engage in the litigation of a small 
estate, they must be satisfied with correspondingly small re- 
muneration. The amounts paid to the attorneys of the accountant, 
which are objected to, will only be allowed to the extent of one- 
half.’’3 


Alongside of size and importance the number two tool in the kit 
consists of the results attained. Pay is for performance and without 
it one’s most ardent efforts can go for naught—or nearly so. The 
proof of the pudding still lies in the eating, and unhappily, not even 
the fault of the judicial oven provides a compensatory alibi if the 
test fails. Case and Comment once credited the Columbia Law 
School News with the following squib: 


“Professor Michael of the Columbia Law School tells about the 
young lawyer who was uncertain as to the fee he should charge. 
Consequently, he visited a Senator who had been a great advocate 
in his younger days. After telling of the many difficulties in the 
case which necessitated long hours of research, and the millions 
of dollars involved in the disputed transaction, the recent law 
school graduate asked, ‘Under the circumstances, don’t you think 
$5,000 is a reasonable fee?’ 

“ ‘Did you win the case?’ 

“Oh... no,’ whispered the young lawyer. 

“‘*Well,’ mused the old man, ‘I think the case could have been 
lost for less.’ ” 


Turning our attention to the third element I suppose there are 
legal matters without difficulties, but like the purple cow, I have 
yet to see one. Hope has long since been abandoned that the sun- 
light of simplicity will dispel the smog of present-day complica- 
tions, and the unceasing challenge to lawyers is to cut through the 
maze of entanglements, particularly taxwise, that constantly con- 


3Matter of Jones, 28 Misc. N. Y. 599. 
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front and confound our clients. Difficulties alone cannot, therefore, 
be made a corner-stone for compensation, but when they are accom- 
panied by high responsibilities, the combination presents a com- 
pelling factor in determining what the traffic should bear. The child- 
hood parlance of “Heavy, Heavy, Heavy Hangs Over Thy Head” be- 
comes for the lawyer a hair shirt which he never can shed. Daily 
decisions are made for clients that are so momentous in relation to 
their lives, their fortunes and their sacred honor that it is not sur- 
prising the Bar sometimes fails, like the shoemaker, to see to its 
own essentials. Meeting the responsibilities of others carries no 
pricetag as such but charting the way and piloting the ship through 
storm or treacherous channels should be worthy of more than token 
remuneration. 

The nature or character of the matter may also have a decisive 
bearing. I recall some years ago an eminent tort lawyer becoming 
embroiled in a probate estate involving the validity and construction 
of a will. Accustomed as he was to negligence case fees based upon 
a high percentage of the stakes, he rendered a bill for $75,000 which 
one or two of the opposing lawyers in the case sincerely believed 
was an example of the misplaced comma and intended for $7,500. 
The secretary being vindicated, trouble ensued. Suit was brought 
and crusading counsel entered the lists. The claimant finally agreed, 
though aggrieved, to settle for $25,000, which to those concerned 
still represented several times what an experienced probate lawyer 
would have charged for the same services. Forsooth, “where igno- 
rance is bliss, ’tis folly to be wise.” 

We now come to the darling of some and the devil of others—the 
time expended, which I have listed fifth in the bag of clubs. Many 
if not most will be shocked to see it so relegated and once I might 
have agreed with them. In recent years, however, I have come to 
regard it primarily as a niblick to blast out of traps, in contrast 
to those who still use it as a driver to get off the tee or for clobber- 
ing the heads of the other players into submission. 

It is elementary that every lawyer should keep track of his time, if 
only in order to realize before it is too late that probably as much as 
one-third of his professional life is donated to “charitable” clients 
and causes. Large firms in particular must self-preservedly record 
the every day, hour and minute activities of its partners and em- 
ployees. The head of one well-known firm conducts himself pro- 
fessionally on a strict $1,000 per diem basis. Each of his partners 
and clerks has his (or her) lesser daily quota to meet—and later 
substantiate. Is it any wonder that in such instances the entire 
organization becomes a slave to a system instead of its master and 
then endeavors to make the other members of the legal fraternity 
its slave also. 

Before we bow to such regimentation let us give this time factor 
a “second look.” Lawyers carry their problems with them 
wherever they go—to the train, to their homes, to church, to the golf 
links, to the gymnasium, and to their beds. The solution of a 
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knotty problem may even come as a counter-irritant to putting 
up the storm windows. No one dreams of perpetuating on the office 
time sheets the time spent tossing on the sheets at home—and yet 
the latter may be far more enduring and effective than desk work. 

A time-clock dynasty also tends to puppets dancing to the tune 
of expediency, filling diaries with entries which at best may be 
exaggerated and at worst—well. ..! It is only natural to slant allot- 
ments to “top” situations when actually much thought may have 
been given, consciously or unconsciously, to other less lucrative 
commitments. Our minds are not so well-ordered that we can 
confine our working and thinking to one matter at a time. 

Others have apparently reached similar conclusions. In an estate 
of $2,000,000 involving difficult litigation the court in awarding 
$80,000 to the attorneys for their services to the executors said: 





“The value of an attorney’s services cannot be limited to ‘speci- 
fied and detailed bills of particulars with a specified amount for 
each item, as in the case of goods sold, or mere manual services 
rendered’ (citing cases). 

“That is necessarily so, for the real value of an attorney’s serv- 
ices may be the result of his thought about the legal questions 
involved, while away from his office, at home, or elsewhere. An 
idea thought out in bed at night may be the most valuable part of 
an attorney’s services, and may constitute a solution of the vital 
question involved in a litigation. 


“The standard by which the value of such services is measured 
is, however, the fair and reasonable value of the services rendered 
after considering the various elements referred to. I do not think 
items as to time actually employed in work on the case are of much 
importance. It is the ability of the attorney and his capacity and 
success in handling large and important matters and in command- 
ing large fees therefor, the amount involved and the result ob- 
tained, which are of prime importance in determining what con- 
stitutes a just and reasonable charge.’ 


In a civilization where Jackie Gleason offers Marilyn Monroe $5,- 
000 for “breathing” on his show, “$4,000 for inhaling, $1,000 for ex- 
haling,”—to measure the professional pay of others by the clock is 
to ignore the facts of life.5 

The standing and reputation of counsel, though commonly referred 
to by courts in discussions of fees, strike a discordant note with me, 
which is softened but not wholly relieved by stressing experience 
instead. 

While it may be the prerogative of eminent counsel to “command” 
fees as a contractual condition precedent for the use of their serv- 
ices, it is less clear that professional snob-appeal is entitled to ju- 
dicial consideration in cases where counsel has failed to give the 


4Matter of Owen, 144 Misc. (N. Y.) 688. 
5The Lyons Den, Boston Herald Mar. 3, 1955. 
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command at the outset. Not so long ago a younger lawyer consulted 
me on a fee situation which unbeknownst to him I already knew 
about. He had solved an intricate and important probate problem 
for a certain non-eleemosynary institution with an ease that sur- 
prised seemingly older and wiser heads. He then sent a bill com- 
mensurate with results and was berated for seeking a sum it was 
readily admitted would have been paid to a specific “big name” for 
the job (if he had known how to do it). The young lawyer stood his 
ground and received his due—despite the raising of eyebrows in the 
hallowed halls of some “holier-than-thou’s.” It is unfortunate there 
are still professional big-wigs who exaggerate the value of their 
own labors while belittling the services of others, or whose views on 
fees depend on whether they are on the inside looking out or on 
the outside looking in—but such are the ways of the world. 

Although it is seldom mentioned in the decisions, ability to pay 
is, or should be an imponderable in the setting of nearly every fee— 
which is another statement to which some will take exception. I 
am told certain law offices are run under a rule of the “same” fee to 
all-comers. This approach carries Abe Lincoln’s comment to a super- 
logical extreme and eliminates the last vestige of distinction between 
a profession and commerce. If the relative ability to pay is not 
given consideration then the bereft widow and her hapless brood 
fares the same in the settlement of her husband’s estate as the 
millionaire playboy who has just inherited his maiden aunt’s estate 
of a comparable amount (which he doesn’t want but takes). Shades 
of the time-sheeters. It is a cold philosophy unreminiscent of the 
tattered banners of Sherwood Forest. 

The climate of the professional neighborhood sometimes provides 
a partial guide to charges. In the all too rare instances I have been 
consulted by prior clients of New York City lawyers, the fee prob- 
lem has been conspicuous by its absence, my only concern being to 
hold it (and my conscience) down to bean town rates and at the same 
time not undermine Park Avenue or Forty-Second Street. Doubt- 
less some of my brethren in the villages and hamlets throughout 
New England have had equally ecstatic experiences in taking over 
and caring for erstwhile clients of mine. 

Suffocating sacrifices of counsel should not—but often do—go un- 
rewarded. I once tried to collect the price of a set of books from 
an attorney who had fallen upon evil days. He had been a lawyer 
of prominence and ability, whose downfall came as a result of giving 
too much attention—for a favored client and friend—to an impor- 
tant case which he carried through seven years of litigation and, 
alas, lost, and with it his substance and success. Fortunately, most 
of us do not succumb to such extremes—but in the background of 
every legal undertaking, buried though it be, lies the thought that 
but for this, we could be doing that. 

Challenges confronting counsel are as varied as life itself, and it 
is an unusual situation where there are not imponderables and 
special considerations supplementing the rule book. We all have 
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clients who want to fight for a “matter of principle” and cannot 
understand—in fact are disillusioned—that you are not interested 
in gratuitously defending “to the death” their neighbor’s rebuttal to 
a spite fence. “Millions for defense but not one cent for tribute” 
is a battlecry usually stilled by sending a bill at the start of the 
crusade. 

I could go on but, mercifully, I won’t. My three thousand word 
“sentence” is ended. Taking a leaf from Gertrude Stein, a labor of 


love is a labor of love is a labor of love—without benefit of clergy, 
counsel, or compensation. 





BALANCED THINKING NEEDED 


Under this heading in our July issue, we reprinted an interview 
with Dean Griswold in regard to the abusive rather than balanced 
or constructive suggestions following the recent civil rights opinions. 

The August issue of the Journal of the American Judicature 
Society carries an editorial by the Editor, Glenn R. Winters which 
we think should also be reprinted for the consideration of our 
readers as follows. F.W.G. 


“SHALL WE ‘CURB’ THE SUPREME COURT?” 
by 
GLENN R. WINTERS, Editor, Journal American Judicature Society 
(Reprinted by permission) 


Not since the 1930’s, says Merlo J. Pusey, noted legal historian, 
has the Supreme Court of the United States been the center of such 
widespread public interest and controversy as during the recent 
summer months of 1957. Criticism has ranged from the dignified, 
respectful and scholarly annual address of David F. Maxwell, 
president of the American Bar Association, taking issue with recent 
decisions dealing with admission of alleged Communists to the bar, 
to demands for impeachment of individual justices for their part in 
other controversial decisions. 

The State Bar of Texas at its July convention passed a resolution 
deploring “the tendency of the Supreme Court to depart from judi- 
cial precedent in interpreting the Constitution,” and urged that 
only persons with at least ten years’ experience as a judge or 
practicing attorney be nominated to the Court. A bill introduced 
in the United States Senate by Senator Smathers of Florida, S. 3759, 
would limit Supreme Court appointments to persons with at least 
five years of judicial experience in a federal court or the highest 
court of a state. To avoid decisions by a minority of the whole 
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Court, the Texas lawyers proposed that provision be made for the 
places of judges who are disqualified or unable to serve to be taken 
by judges of the United States Courts of Appeals. 

Elsewhere, proposals have been advanced for a change to popular 
election of the justices, for periodic reconfirmation by the Senate 
at intervals of from four to twelve years, and, by the nationally- 
syndicated newspaper columnist David Lawrence, for withdrawal 
of the Senate’s consent to a judge’s appointment whenever in the 
opinion of the Senate his official conduct does not comport with its 
concept of “good behavior.” 

A bill sponsored by Senator William E. Jenner of Indiana and 
approved on August 8 by the Senate Subcommittee on Internal 
Security would deprive the Supreme Court of appellate jurisdiction 
in a wide range of cases involving alleged subversive activities. A 
House judiciary subcommittee headed by Edwin Willis of Louisiana 
has been set up to study recent Supreme Court decisions to deter- 
mine their effect on Congressional legislation and the powers of 
Congress. The Conference of Chief Justices at its recent New York 
meeting expressed deep concern over the trend of Supreme Court 
decisions in matters affecting federal-state relationships, and au- 
thorized appointment of a special committee to “examine the role 
of the judiciary as it affects the distribution of powers between 
the states and the federal government.” 

In 1898 Justice David J. Brewer, a member of the Supreme Court, 
said: 

“It is a mistake to suppose that the Supreme Court is either 
honored or helped by being spoken of as beyond criticism. On the 
contrary, the life and character of its justices should be the objects 
of constant watchfulness by all, and its judgments subject to the 
freest criticism. The time is past in the history of the world 
when any living man or body of men can be set on a pedestal 
and decorated with a halo. True, many criticisms may be, like 
their authors, devoid of good taste, but better all sorts of criti- 
cisms than no criticism at all.” 

“But,” said President Maxwell, in his A.B.A. address, “the em- 
phasis should be on the constructiveness of the criticism. It should 
not be intemperate or interlaced with personal abuse of members 
of the Court, because unbridled ranting could very well result in 
undermining public confidence in the Court as an effective and 
integral part of our government.” 

In a speech prepared for delivery before the United States Senate 
last month, Senator Thomas C. Hennings of Missouri drew a dis- 
tinction that should be observed by all who indulge in public utter- 
ances regarding the Supreme Court. 

“Mr. President,” said Senator Hennings, “while I think free 
and open criticism of the Court’s decisions and opinions is 
healthy and desirable, I deplore, and earnestly caution against, 
any hasty or ill-considered attempt to limit the powers of the 
Court by changing its basic structure. 
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‘The governmental system established by our forefathers almost 

170 years ago has served this nation well, and should not be 

changed except in unusual circumstances, and then only after the 

most careful study and thought. 
“Certainly it should not be tampered with in a moment of 
passion or temporary pique.” (Italics added.) 

Many of the proposals floating around are so obviously the result 
of passion and pique that they should not be taken seriously by any- 
body. But some of them are bound to command serious attention. 
Surely nobody can quarrel with the projects of the Conference of 
Chief Justices and the House subcommittee to make a study of the 
federal-state relationships and of the powers of Congress in the 
light of recent decisions. The import of the decisions in question 
is such as to make such a study eminently desirable. Regardless of 
whether those involved are feeling agitated now or not, by the time 
a research project has gone its deliberate way and come up with 
suitably drafted and documented recommendations, passions are 
bound to have cooled and any action taken will be the result of sober 
second thought. 

That improvements can be made in the structure and personnel of 
the Supreme Court is a proposition to which few or none will take 
exception. No human institution is beyond improvement. Many 
people have long felt that politics is too big a factor in all federal 
judicial appointments. In spite of what we accept as the sincere 
effort of the present administration to keep that factor at a mini- 
mum, as described in Deputy Attorney-General William P. Rogers’ 
article in this JOURNAL, the very system itself effectually prevents 
that wholesome objective from being fully achieved in actual prac- 
tice. A resolution calling for the creation of an independent com- 
mission to aid the president in screening candidates for federal 
judgeships and take the selection of federal judges out of the area 
of political patronage was presented to the Assembly of the Ameri- 
can Bar Association last month and by it referred to the Associa- 
tion’s committees on Federal Judiciary and on Judicial Selection, 
Tenure and Compensation. We cherish the hope that something 
good may come of that, but of course it will take time. 

If it is true that the opening of F.B.I. files to criminals creates an 
emergency in law enforcement, perhaps the rushing through ot 
specific legislation to plug that hole is warranted although there is 
good authority for believing that the decision goes nowhere near 
that far. But we look with the greatest uneasiness upon the prospect 
of hasty legislation to alter the Court’s appellate jurisdiction. The 
bulk of the proposals affecting the Court’s jurisdiction, structure and 
personnel—most of them self-styled as proposals to “curb” the 
Court—will operate in one way or another to lessen its independ- 
ence and subject it to the control of one or both of the other govern- 
mental departments. No true American really wants that to happen. 

A very few years can bring about drastic changes in the Supreme 
Court. Justices come and go; issues come and go. What remains 
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and must always remain constant is America—a great nation of free 
people living together by choice under the rule of law. It is our 
Constitution that assures us of the rule of law, and it is our inde- 
pendent judiciary that assures us of the preeminence of the Con- 
stitution. 

Let us improve the Supreme Court, of course. But let us be very 
sure of what we are doing, do it intelligently, carefully and de- 
liberately, and do nothing to detract from the strength, stability 
and independence of this great institution that is the keystone of 
American liberty under law. 


Note 


We are reminded, especially by the quotation, from Mr. Justice 
Brewer, of the following passage (which we have quoted before) 
from the “Memoir of Theophilus Parsons” (Chief Justice of Massa- 
chusetts from 1806 to 1813) by his son Prof. Theophilus Parsons. 

“I believe there was nothing which my father more desired than 
that the people should cultivate in themselves a kind and respectful, 
but watchful jealousy of the judicial department; and should feel 
a deep and sincere, and yet a rational respect for it, founded upon a 
just understanding of the vast importance of its functions. And 
that the people might so feel, the very first and most essential cause 
must be, that the judicial department should deserve to be so 
regarded. He wished that the people should see and know, clearly 
and certainly, the utility of the judiciary to them; and that they 
should see and know as clearly the means by which their utility 
might be secured and preserved.” (page 199) 

F. W. G. 











es 





CHIEF JUSTICE LEMUEL SHAW 


CHIEF JUSTICE LEMUEL SHAW 
AND THE LAW OF NEGLIGENCE 


by 


HON. ELIJAH ADLOW 
Chief Justice of the Municipal Court of the City of Boston 


FOREWORD 


In our issue for March 1957, we printed a review by Chief 
Justice Adlow of Prof. Levy’s “The Law of the Commonwealth and 
Chief Justice Shaw.” In the last sentence of that review Judge 
Adlow referred to Shaw as “a man who long before the era of 
Holmes, Brandeis and Cardozo had provided America with a work- 
ing pattern of a balanced liberal.” 

In recent years volumes have appeared containing the opinions, 
or dissenting opinions, of individual judges—notably of Holmes, 
Brandeis and others, as well as biographies of others. Judge Adlow 
is a careful student of the opinions of Chief Justice Shaw and has 
provided himself with an exceptional opportunity for such study 
by collecting all of Shaws opinions from old second-hand copies of 
the reports and binding them together. This enables him to study 
the opinions together and in perspective in the light of the condi- 
tions which gave rise to them. 

As Shaw, in Roscoe Pound’s words “was not the least of the six 
outstanding judges of the formative era of our law,” his opinions 
are quite as worthy of study as those of other distinguished judges 
whose work deserves to be more permanently understood. 

We are glad to have the opportunity to publish this second article 
and hope to publish others in the future on difficult phases of Shaw’s 
contributions as a great judicial figure with strong associates. 

F. W. G. 





LEMUEL SHAW AND THE LAW OF NEGLIGENCE 


When Lemuel Shaw assumed the duties of Chief Justice in 1830 
“Torts” had not yet acquired a generic significance in our jurispru- 
dence. The wrongs which are today embraced by this term enjoyed 
a piecemeal status. Such were the actions of trover, deceit, slander, 
assault, and the various forms of trespass. Of the latter some 
served no other purpose than to establish one’s right to real or 
personal property, although the determination might involve the 
award of damages for such harm as had resulted from the invasion 
of the right. Personal injuries were redressed by resort to actions 
of trespass or trespass on the case. With respect to these the law 
was involved in foggy uncertainty. 

In 1814 the court had disregarded the element of negligence in 
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determining the liability of one who by firing a gun had frightened 
a horse with resultant damage to the plaintiff.. In this case the 
court said that if there were any degree of negligence the proper 
action would be trespass; if none, the appropriate remedy would 
be trespass on the case,—a clear intimation that with the proper 
form of action recovery could be had regardless of the defendant’s 
due care. On the other hand, there had been cases which had denied 
recovery because the defendant was without fault. In an action 
brought against a private carrier for injuries resulting from the 
overturning of a vehicle because of the breaking of an axle, due 
to an unknown and invisible defect, the court denied recovery against 
the owner of the carriage. 

It was not until 1850 that the court finally resolved the question 
of responsibility for the harmful consequences of an unintentional 
and non-negligent act. The opinion by Chief Justice Shaw has become 
a landmark in our jurisprudence. The issue was clearly presented 
in Brown v. Kendall, where damages were sought from one who 
while attempting to part his dog from that of the plaintiff, with 
which it was fighting, accidentally struck the plaintiff with his 
stick. 

Speaking for the court, the Chief Justice brushed aside the many 
precedents which had emphasized the forms of action. In his own 
words: 

“These dicta are no authority, we think, for holding that 
damage received by a direct act of force from another will be 
sufficient to maintain an action of trespass, whether the act was 
lawful or unlawful, and neither willful, intentional, or careless.”* 

Having cleared the road of this judicial deadwood, he resumed 
his task by ignoring specific judicial precedent and courageously 
asserting: 

“We think as a result of all the authorities, the rule is cor- 
rectly stated by Mr. Greenleaf, that the plaintiff must come 
prepared with evidence to show either that the intention was 
unlawful or that the defendant was in fault; for if the injury 
was unavoidable, and the conduct of the defendant was free from 
blame, he will not be liable.’’” 

Later he reiterated the rule thus: 


“If the act of hitting the plaintiff was unintentional on the part 
of the defendant, and done in the performance of a lawful act, 
then the defendant was not liable, unless it was done in the want 
of exercise of due care, adapted to the exigency of the case, and 
therefore such want of due care became a part of the plaintiff’s 
case, and the burden was on the plaintiff to establish it.’ 


1Cole v. Fisher, 11 Mass. 136. 
2Ingalls v. Bills., 9 Met. 1. 
36 Cush. 292. 

8aibid, 295. 

Sibid, 295. 

4ibid, 297. 
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That Chief Justice Shaw should resort to a contemporary text writer 
for his authority is a tribute to his courage:* that the opinion 
in Brown v. Kendall should become the cornerstone on which the 
modern concept of liability rests reveals his appreciation of the 
demands of a thriving and expanding society.® 
In Brown v. Kendall, Chief Justice Shaw had occasion to define 
“ordinary care” as 
“that kind and degree of care, which prudent and cautious men 
would use, such as is required by the exigency of the case, and 
such as is necessary to guard against probable danger.””* 
It was inevitable that a court which made negligence an indis- 
pensible prerequisite to the assertion of a legal right in certain 
cases should likewise provide a standard for the determination of 
what was negligent conduct. In Bradley v. Boston and Maine 
Railroad,® the court for the first time disposed of issues growing 
out of a grade-crossing accident. In this case the defendants 
argued that they were bound only to the exercise of ordinary care 
and that “they used as much care as those having charge of engines 
usually exercised in passing railroad crossings.” In the Common 
Pleas court from which this case had been appealed the presiding 
justice had refused to so rule, but had instructed the jury instead 
“That the defendants were bound to exercise reasonable care 
in passing over crossings with their engines; that if railroads 
had existed for so long a time that a practice or usage had pre- 
vailed, settling what was proper and reasonable care to be 
observed at crossings, the care ordinarily observed would be the 
test of reasonable care; but, in consideration of the recent intro- 
duction of the use of railroads, the proper course for the jury, in 
the present case, would be to decide from their own judgment, 
whether, in view of all the circumstances of the case, and the 
explanatory evidence, a reasonable care had been exercised by 
the defendants.’’** 


In sustaining this ruling Chief Justice Shaw brought to the 
surface the problems posed by new conditions in a changing society. 
On what was the determination of due care to depend? Was the 
standard to be that care which was usually exercised at grade 
crossings? In disposing of this question Chief Justice Shaw laid 
down a rule which radically broadened the factual base on which 
the issue of due care was to be determined. He said: 

“The true question is, whether the defendants used reasonable 
diligence, that is, the care and diligence which, taking into con- 
sideration all the circumstances of the case, the exigency re- 
quired. It often happens, that the one of these propositions 
is equivalent to the other; as, where a practice has long existed, 





5Greenleaf: Evidence; Vol. 2, sec. 85-92. 

6Holmes, The Common Law, p. 166; Ames, Lectures on Legal History, p. 437. 
76 Cush. 296. 

82 Cush. 539. 

8%ibid, 542. 
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the course which has commonly been pursued by persons of 
ordinary skill and care will be usually the same as that which 
is reasonable, and will be the evidence and measure of what is 
reasonable. So, where horses, wheel carriages, boats and vessels 
have been in use from time immemorial, what is commonly 
practised may be regarded as reasonable. But whether a party 
has been negligent or not, depends upon so many different cir- 
cumstances, and the circumstances of each particular case may 
be so peculiar and unlike all other cases, that proof of usage would 
not apply. And so the judge directed, and, we think, rightly, that 
if railroads had existed so long, etc., usual care would be a proper 
test; but in consideration of the recent introduction of railroads, 
the question of proper care, etc., was for the jury to decide. This 
direction could not be considered as deciding upon a question of 
fact; it was reasoning from a fact, not contested, and assumed 
as one which was not questionable. It was a question depending 
on all the circumstances, regard being had to the relative posi- 
tions of the roads, the intervening obstructions, the time of day 
or night, the weight and velocity of the engine; and what were 
reasonable and proper precautions, and the fact of negligence, 
were rightly left to the jury upon all the circumstances in proof.* 
In effect, the court said that the railroad was of such recent origin 
that what was usual in its practices had no implications of safety 
nor was there any sound basis for considering the practices reason- 
able. Actually, the railroad was still in its experimental stage, and 
both public authority, and the owners of the railroads were groping 
in the dark with respect to suitable standards for the protection 
of the public. 

In the Bradley case the defendant had argued that it had met 
the requirement of due care by complying with all the statutory 
requirements by ringing a bell and placing a board at the crossing. 
To this Chief Justice Shaw answered: 

“The statute makes certain positive regulations, and the 
defendants, at their peril, are bound to comply with them; but 
there are no negative words, and there is no implication that a 
compliance was to absolve them from any duty which they were 
under before; and, therefore, if other precautions were necessary, 
the defendants were still bound to take them.’ 

In other words, while the legislature undertook to prescribe 
certain conduct, it did not thereby relieve the railroads of the 
further duty of doing everything reasonable to safely operate their 
trains. Equally significant is the fact that the court itself did not 
undertake to declare a legal standard by which the conduct of the 
defendants should be judged. In the years that were to follow these 
standards were to emerge from a factual status and acquire a legal 
character. The process of trial and error, the adjudications that 
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sustained jury verdicts or reversed them, as well as the legislation 
that was designed to reduce the hazards of an industrial civilization, 
all these would combine to bring certainty to the law. But this was 
to be in the distant future. For Chief Justice Shaw and his 
colleagues “due care’ was virtually a question of fact. In other 
words, the jury was not only expected to ascertain what the true 
facts were, but had to determine as well whether on the basis of 
these facts there had been negligence. What the Supreme Judicial 
Court did in the Bradley case has been described by Holmes as “a 
temporary surrender of the judicial function which may be resumed 
at any moment in any case when the court feels competent to do 
so.’710 
That the court’s complete surrender of the judicial function 
in laying down a standard of due care had only temporary implica- 
tions is best revealed in the second grade-crossing accident case to 
reach it. In Shaw v. Boston and Worcester Railroad Corporation,"! 
there were three trials before the case went to final judgment. This 
case arose from a collision between the engine of the defendants 
and a horse-drawn sleigh driven by the plaintiff. Whether the 
collision occurred on the grade crossing or at some rods distant from 
it was one of the issues of fact which the jury was called upon to 
decide. But the real issue raised by the first bill of exceptions con- 
cerned the propriety of the instructions to the jury with respect 
to the issue of due care. 
The judge had instructed the jury that 
“The burden of proof being on the plaintiff; that the use of 
such precautions and guards as were directed by the statutes 
would not exempt the defendants from the consequences of negli- 
gence in other particulars; and that, although the jury should be 
satisfied that the defendants had complied with all the require- 
ments of the statutes, such as ringing the bell on the engine, 
erecting sign-boards at the cross, etc., this would not exempt 
them from liability, if the jury were satisfied they had omitted 
other precautions, which, in the exercise of due and ordinary care, 
they were bound to take, at the time, place and under the circum- 
stances of the accident, the omission of which proper precautions 
was the efficient cause of the damage and injury to the plaintiff.’’!* 
Acting under these instructions, the jury returned a verdict for 
the plaintiff in the sum of $15,000. On the appeal the defendant 
argued that the court in its instructions had not prescribed a stand- 
ard of care under ordinary circumstances, but rather a standard ap- 
propriate “to the time, place, and under the circumstances of the 
accident.” Speaking for the court Shaw said: 
“We are apprehensive that, from the repeated reference to the 
time, place and circumstances of that accident, the jury may have 
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taken the law to be, from the instructions given them, that, 
although the precautions taken at that crossing were such that, 
under ordinary circumstances, a flagman or watchman was not 
necessary to ensure the reasonable safety of passengers, yet, if 
the circumstances of the time and place, the weather, the state 
of the light, ete., were such, that if they were common and 
habitual a watchman would be useful and necessary, it was the 
duty of the railroad corporation to have a watchman there, and 
the want of one would be such negligence on their part as would 
render them responsible for the consequences of the disaster. 
Supposing the jury may have so understood the instruction, and 
acted under a mistaken view of the law in this respect, the court 
are of opinion that the verdict ought to be set aside.’’!*" 


At the second trial the jury returned a verdict in the sum of $18,000, 
and once again the court had to consider the propriety of the court’s 
instructions to the jury on the issue of due care. The presiding 
judge instructed the jury that, 

“although the defendants had compiled with all the statute 
requisitions in relation to the crossing, and running of their 
trains over it, they were further bound to use such proper pre- 
cautions, and resort to such additional expedients in the conduct 
and management of their trains, such, for example, as moving 
them at a low and moderate degree of speed, as would enable 
travellers upon the highway to pass along thereon with safety, 
by using due care for their own protection; that the plaintiff was 
bound to use ordinary care in the conduct and management of her 
vehicle in the highway, and in the approach to and the passage of 
the crossing; and that the defendants were bound to use reason- 
able care in the conduct and management of their engines and 
trains, and that the manner and extent of this care would be 
such care in the conduct and management of the engines and trains 
as would be sufficient to enable a traveller upon the highway, who 
used ordinary care, there to pass over and by the crossing with 
safety.’”4 


On this issue the Chief Justice said: 


“According to this direction, taken literally, the law would 
seem to be, that if the traveller should prove that he was travelling 
on the highway with due care, and, crossing the track, was struck 
by the engine, the very fact would show that the defendants had 
not used sufficient care, in the conduct and management of their 
engines and trains, to enable the traveller to pass with safety; 
and, without proof of negligence, they must be responsible for the 
damages. This would certainly require a different rule and 
measure of care in the respective parties—which is not consistent 
with the rules of law; and would carry the implication that in all 








12aibid, 60. 
13jbid, 67. 




















CHIEF JUSTICE LEMUEL SHAW 61 
cases of actual collision at a crossing one or the other party must 
be in fault—which is far from being true.’’!3* 


At the third trial the jury returned a verdict in the sum of 
$22,500, which verdict stood after a motion for a new trial on the 
ground of excessive damages had been denied. 

Students of the judicial process will discover in the Bradley 
and Shaw cases the beginnings of the routine from which judicial 
rules eventually emerge. At the outset there was no precedent or 
rule to guide the court, and the Supreme Judicial Court was content 
to allow the jury’s verdict to stand after examining the judge’s 
instructions to the jury and finding them consistent with the broad 
and comprehensive principles on which responsibility for culpable 
negligence rested. In the second case we discover the process of 
trial and error by which the court continues the task of shaping a 
rule. In the first and second trials of the Shaw case instructions 
to the jury on the issue of due care were challenged, and on both 
occasions the Supreme Judicial Court found them erroneous. It is 
significant that in the third trial of the Shaw case the instructions 
to the jury on the issue of due care were not challenged. The two 
previous adjudications sufficed to provide the broad outlines of an 
acceptable rule. 

To the credit of Chief Justice Shaw and his colleagues, it can be 
said that they were not groping in the dark in this particular field 
of adjudication but were very conscious of the task which they 
were attempting to perform and of the manner in which it was to be 
achieved. In Norway Plains Company v. Boston & Maine Railroad, 
Chief Justice Shaw thus described the process: 

“It is one of the great merits and advantages of the common 
law, that, instead of a series of detailed practical rules, established 
by positive provisions, and adapted to the precise circumstances 
of particular cases, which would become obsolete and fail, when 
the practice and course of business, to which they apply, should 
cease or change, the common law consists of a few broad and 
comprehensive principles, founded on reason, natural justice, and 
enlightened public policy, modified and adapted to the circum- 
stances of all the particular cases which fall within it. These 
general principles of equity and policy are rendered precise, 
specific, and adapted to practical use, by usage, which is the 
proof of their general fitness and common convenience, but still 
more by judicial exposition; so that, when in a course of judicial 
proceeding, by tribunals of the highest authority, the general 
rule has been modified, limited and applied, according to particular 
cases, such judicial exposition, when well settled and acquiesced 
in, becomes itself a precedent, and forms a rule of law for future 
cases, under like circumstances.” 





138jbid, 79. 
141 Gray, 263, 267. 











62 MASSACHUSETTS LAW QUARTERLY 


In the Shaw case the Chief Justice, recognizing the novelty of the 
problems posed by the emergence of a new type of transportation, 
used the occasion to lay down the basic rules for the litigation that 
was shortly to become a major concern of the courts. These remarks, 
with which he prefixed his opinion, reveal his appreciation of the 
importance of the task: 

“As the use of railroads is still of comparatively modern origin; 
as this mode of transportation of persons and property, though 
of great public utility, is necessarily attended with great danger; 
and as railroad disasters, when they do occur, from negligence, 
accident or otherwise, are often, as in the present case, attended 
by the most deplorable consequences, involving disability for life; 
it seems necessary that each case should be decided upon the 
fullest deliberation, and decided upon such principles that it may 
stand as a precedent for succeeding cases, without danger of 
working injustice.’ 

In the thorough and comprehensive manner with which he ap- 
proached every judicial problem he first outlined the problem posed 
by a situation where a train moving on rails and crossing a highway 
approaches the highway at the very time when a traveller on the 
highway approaches the railway crossing. Under these conditions 
he defines the duty of the parties to one another in these words: 

“To the extent of the surface covered by both these different 
roads, it is manifest that travellers on the highway and the 
proprietors of the railroad had a privilege in common; but it is 
equally manifest, from the different modes of use, that both 
could not use this intersecting surface at the same time. They are 
utterly incompatible. The duty, therefore, which the parties in 
such case owe each other, is to take all reasonable precautions, 
and use all proper skill and care, in crossing this intersecting 
part, and in approaching thereto, so as not to come to the inter- 
secting point at the same time; in other words, not to come into 
collision.’’!6 


Some may scoff at the not too startling conclusion that the duty 
of the respective parties is not to come into collision. But it is 
only when we orient our thinking to the probabilities of collision 
that we are prepared to evaluate the conduct of both parties in 
taking measures to avoid this melancholy contingency. 
Earlier in the opinion Chief Justice Shaw declared the rule to be 
“that in the use of a common privilege, where there is a 
possibility of interference, each is bound to bring to the use 
of such privilege such reasonable degree of foresight, skill, 
capacity, and actual care and diligence, as may be necessary to 
enable him to use the privilege with due regard to the safety 
of all others using like precautions, skill and care, and such 
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as a person of ordinary sense, prudence and discretion would use 
in regard to his own affairs under like circumstances.”!7 

Having simplified the factual situation and proclaimed the rule, 

he declared that: 

“The plaintiff therefore, in order to maintain her action, must 
show that she was using proper precaution, and all due care and 
diligence, at the place of crossing, and in approaching thereto; 
that the defendant corporation, their officers, agents or servants, 
did not use proper precaution and due care and diligence, in 
preparing their track, or in conducting and managing their 
train, and such as was reasonably necessary for the safety of 
passengers, at the place of intersection, and such as men of 
ordinary prudence, skill and experience would use in like cases, 
by means of which neglect or failure the collision ensued; and 
that it was not a case of pure accident, where neither party was 
in fault.’”18 
In the century that has elapsed since this cause was litigated 

thousands of decisions have contributed to build up an entire juris- 
prudence on the subject of negligence and to provide an elaborate 
system of rules for the guidance of our juries. Today standards of 
due care are essentially questions of law, and the task of the juryman 
is concerned with determining questions of fact. But Chief Justice 
Shaw and his colleagues had to approach the problem of due care de 
novo. Doubtless they could have arbitrarily proceeded to proclaim 
rules which conformed to their personal views of due care. But 
the trained tradition of the common law had too strong a hold on 
the Shaw court, and in conformity with this tradition the jury was 
enlisted in the task of discovering the rule on which to predicate 
responsibility for negligence. 

Early in his judicial career Chief Justice Shaw had occasion to 
define the degree of skill which those specially trained for the 
pursuit of a particular profession or calling were expected to exer- 
cise. In Hewitt v. Charier, he said: 


“There is now no doubt, that by the common law, physicians 
and surgeons, are responsible not only for due care and diligence, 
but for that degree of skill and capacity which ordinarily belong 
to those who practise them, and this will depend much upon the 
state of science and the means of education at any particular 
period.’’!9 
An opinion of Chief Justice Shaw dealing with the question of 

proof of negligence deserves some attention for the very reason 
that it has been completely ignored since it was written. In Pearson 
v. Purkett, Shaw said: 


“In all these cases of labor requiring skill, if the work be 
badly done, or loss, damage, or failure ensue, and the proof of 
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such damage or failure does not carry the justification or excuse 
along with it, this is prima facie evidence of negligence or want 
of skill or fidelity, which the party must remove by satisfactory 
proof, or stand to the consequences. As where a stage coach is 
overset or breaks down on a plain road, a vessel under charge 
of a pilot is run aground in good weather, or any similar failure 
happens unaccounted for, the fact is strong evidence of negligence, 
and conclusive if not rebutted.’’2° 
This rule has never been cited in any subsequent opinion of any 
court. While it appears plausible as stated, it virtually applies the 
res ipsa loquitor principle to a variety of situations in which the 
harm might well be ascribed to something other than the defendant’s 
negligence. 

A much debated question in early 19th century litigation con- 
cerned the liability of a principal for the negligence of an agent. 
Prior to the Shaw era it had been determined that a corporation 
could be held for the negligence of its agent.2!_ In Southwick v. 
Estes, Chief Justice Shaw declared the rule in the ordinary situation 
of principal and agent to be: 

“A servant may do great damage to another person, in the 
negligent performance of his master’s service, though against 
the master’s will and contrary to his orders: yet this is a ground 
of action against the master.’’22 

While the rule proclaimed here appears quite elementary, it is 
significant that no Massachusetts precedent was cited as authority 
for it by the court. Such cases as had raised the issue previously 
had been submerged in the procedural difficulties deriving from the 
confusion caused by the competing actions of trespass and trespass 
on the case.*3 

It is interesting to discover, in the early days of the Shaw court, 
a tendency to confuse questions of proximate cause with those of 
damages. The subsequent refinements which excused the tort-feasor 
on the basis of “last clear chance” or by reason of the intervening 
negligent act of the plaintiff or of a third person were little under- 
stood. The situation is best revealed by the opinion of Chief 
Justice Shaw in Loker v. Damon?‘ where he said: 


“In assessing damages, the direct and immediate consequences 
of the injurious act are to be regarded, and not remote, specula- 
tive and contingent consequences which the party injured might 
easily have avoided by his own act. Suppose a man should enter 
his neighbor’s field unlawfully, and leave the gate open; if, before 
the owner knows it, cattle enter and destroy the crop, the tres- 
passer is responsible. But if the owner sees the gate open and 
passes it frequently, and wilfully and obstinately or through gross 
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negligence leaves it open all summer, and cattle get in, it is 

his own folly.” 

Despite the fact that the railroad came into existence when 
Shaw went on the bench very few personal injury cases reached 
the Supreme Judicial Court during his incumbency. There were 
many causes involving railroads, but they concerned land damage 
claims, charter disputes, and particularly appeals from commis- 
sions set up by special statutes for the adjustment of right of way 
claims. These controversies contributed little to the development 
of a theory of legal liability for negligence. However, the few 
cases that did reach the Supreme Judicial Court provided the op- 
portunity for laying down certain basic ground rules for the 
countless controversies which, till the advent of the automobile, 
were to engage the attention of our courts. We have already noted 
the careful attention given by the court to the earliest grade cross- 
ing accident cases to reach it. But grade crossing accidents were 
not the only source of litigation. There were actions between 
passengers and carriers, between shippers and carriers, between 
non-passengers and carriers, and particularly between railway 
workers and their employers. Each type of action produced prob- 
lems which the court, in the absence of precedent, had to resolve on 
grounds of general principle. In McElroy et ux v. Nashua and 
Lowell Railroad?® the issue concerned the responsibility of the 
defendant for injuries resulting from a defective switch, the 
switch being owned and operated by another railroad. In this 
case the court in an opinion by Chief Justice Shaw held the carrier 
under a duty to provide 

“the most exact care and diligence, not only in the management 
of the trains and cars, but also in the structure and care of its 
tracks, and in all its subsidiary arrangements, necessary to the 
safety of passengers.”?"* 

To the contention of the defendant that another railroad owned 
and controlled the switch he replied: 


“it was still a part of the Nashua and Lowell Railroad, and 
it was within the scope of their duty to see that the switch was 
rightly constructed, attended and managed, before they were 
justified in carrying passengers on it.”2°” 

The Shaw court was not disposed to relax the rule requiring a 
high duty of care from the carrier to its passengers. 


An important issue involving the relationship of carriers and 
shippers was determined in Norway Plains Company v. Boston and 
Maine Railroad.2® The question concerned the nature of the carri- 
er’s responsibility with respect to freight which had reached its 
destination, been unloaded from the freight cars and stored in the 
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depot of the carrier. Was the carrier liable for the goods regardless 
of negligence if the goods were destroyed by fire while in the depot? 
Or was the responsibility of the carrier to depend on whether or 
not it was negligent? In a most illuminating opinion Chief Justice 
Shaw ruled that the act of delivering the goods at the depot served 
to transform the duty of the railroad from that of carrier to that of 
warehouseman. In the words of the court: 

“If they are chargeable after the goods have been landed and 
stored, the liability is one of a very different character, one 
which binds them only to stand to losses occasioned by their 
fault or negligence.’’2%* 

In Stevens v. Boston and Maine Railroad?‘ it was ruled that in 
a situation where goods had arrived at their destination, and the 
truckman of the consignee had called for them, but had failed to re- 
ceive them because of the mistake of the agent of the carrier in 
failing to identify the parcels, and a fire thereafter occurred destroy- 
ing the goods, the defendant was liable for the loss because of 
the negligence of its agent. 

Despite the oft-repeated assertion that the courts of the Shaw 
era had a bias in favor of the railroads, they consistently held 
carriers to a high degree of responsibility regardless of whether 
they were acting as carriers or bailees. 

In Harlow v. Fitchburg Railroad Company?’ the court was called 
upon to construe a statute?® which provided that after proof of a 
bailment to a carrier and the subsequent loss thereof by such 
carrier, the plaintiff may put in evidence his own schedule or 
written descriptive statement of such trunk. In the cause under 
review the baggage had reached its destination and the question 
was whether the statute, which clearly applied to the defendant as 
carrier, applied to it as bailee. Speaking for the court Chief Justice 
Shaw said: 

“Whatever may be the nature and extent of the duties of 
carriers, whether they be liable for all losses, or only for such 
as proceed from negligence or carelessness of them or their 
agents, or from failure in the performance of all duties incumbent 
on all bailees for hire, the relation of passengers and carriers 
in regard to baggage continues until the carriers have performed 
their whole duty. The same reasons, therefore, for admitting 
the sworn descripitive list, to prove the contents of a lost trunk, 
apply to all cases in which the company may be responsible.’’®° 


In 1842 the opinion of Chief Justice Shaw in Farwell v. Boston 
and Worcester Railroad*! laid down the so-called “fellow servant 
rule” with respect to injuries suffered by an employee by reason 
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of the negligence of a fellow employee. In this action the plaintiff 
was a locomotive engineer whose injury had resulted from the 
negligent management of a switch by a fellow employee. Recog- 
nizing the novelty as well as the importance of the question the 
Chief Justice first probed the applicability of the respondeat 
superior doctrine to the situation. On the ground that this doctrine 
only obligates the master to answer to strangers for the negligence 
of his servants, he declared the principle inapplicable. In the 
absence of any claim by the employee that the master had expressly 
agreed to be liable for the negligence of a fellow employee, the 
opinion declared that the only possible basis for recovery by the 
employee would be by reason of an implied promise arising from 
the relationship. This Chief Justice Shaw ruled out because if it 
were the law 


“it would be a rule of frequent and familiar occurrence and 
its existence and application, with all its qualifications and 
restrictions, would be settled by judicial precedents.’*"* 

However, it was emphasized in the opinion that, while there was 
no implied agreement to indemnify the injured workman for the 
negligence of a fellow workman, it was not to be assumed from 
this that there was no implied agreement with respect to the work- 
man’s right to be indemnified for injuries resulting from the 
master’s negligence. The court left this question open and limited 
the rule of the case to its own particular facts. In the years that 
followed a series of decisions provided a basis for recovery from 
the employer for injuries resulting from the misconduct of in- 
competent servants negligently employed by the master and for 
injuries resulting from defective machinery.** 

In the century that followed the Farwell decision the entire 
social philosophy of America changed. Concepts of “assumption of 
risk” and the “fellow servant doctrine” have been rendered obsolete 
by compensation and employers liability laws. However, viewed in 
retrospect, the Farwell decision appears harsh, even cruel. It would 
be well to remember that the court was helpless to solve the prob- 
lem posed by the case judicially. As a judicial body its latitutde for 
improvisation was restricted by the bounds set by the common law, 
and the common law gave the employee no rights against his 
employer for injuries suffered at the hands of another. That most 
courts in America and in England followed the Farwell decision 
is the best evidence of its judicial validity: that the law was not 
changed judicially but only by resort to legislation is the best 
evidence of the toughness of the common law tradition. In the 
opinion of the best legal minds of our time the rule in the Farwell 
case was the only one that the court could have declared when the 
issue came before it.** 
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A fruitful source of litigation in the Shaw era involved actions 
for injuries resulting from defects in public ways. Being founded 
on a right conferred by statute the court had frequent occasion to 
construe the act.*°* One serious question concerned the determina- 
tion of the time when the responsibility of the municipality attached. 
Was it from the time of the adjudication which declared it a way 
or from the time of actual completion of the road? In Bliss v. 
Deerfield** Chief Justice Shaw laid down this salutary guide: 

“The various acts necessary to fit a highway for public use, 
must be done gradatim. Rocks and trees cannot be removed, 
valleys filled and mountains levelled, by a judicial decree. The 
adjudication that a given track thenceforth shall be a common 
highway, does not make it a safe and convenient road. Time 
must be allowed after the adjudication to do the needful work. If 
it is not done within the time allowed or required, those whose 
duty it is, are to be compelled by the various modes known to 
the law. But when they have undertaken to do it and profess to 
have done it, and remove the bars, and open it for public use, 
this is a permission and invitation to travellers to use it, and 
then the liability for damages attaches. And, perhaps, it would 
not be too much to say, that if a traveller were to enter it under 
any circumstances, before it is so opened, and an accident should 
happen, it must necessarily be attributed to his own rashness 
or negligence, in which case it is very clear, he could have no 
remedy against anybody.” 

Since the statute did not prescribe standards assuring safe 
and convenient conditions for travellers it became incumbent on the 
court to determine these standards. Were they to apply equally 
throughout the Commonwealth? Or were the peculiar circumstances 
of each community to be considered in determining whether the 
road was safe and convenient for travel? 

In Fitz v. City of Boston®® the Chief Justice allowed for the 
disparity in conditions in the various communities and laid down 
the following rule: 


“It is not that a different rule of duty is prescribed for different 
corporations; all are bound to keep their highways and town 
ways in such repair, that the same may be safe and convenient 
for travellers, with their horses, teams and carriages, at all 
seasons of the year. But the question is, what is safe and con- 
venient; and this may depend on the quantity and variety of 
travel. 

A street thickly built with shops and houses, crowded at once 
with heavy and bulky loads, lighter teams and wagons, horse 
wagons, market carts, and all the variety of light conveyances 
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for the transportation of persons, going necessarily at very 

different rates of speed, with the ordinary exigencies of frequently 

crossing, recrossing and stopping for purposes of business, at 
the various shops and houses, may require not only a wider, but 

a harder, smoother, and more uniform surface to render the 

for the transportation of persons, going necessarily at very diffi- 

road safe and convenient.’’3* 

In providing a rule which predicated the determination of what 
was safe and convenient upon the circumstances of each case the 
court recognized the futility of providing fixed standards for an 
age that was undergoing marked changes in its economy and in its 
methods of travel. 

An opinion which has had a decided effect on litigation involving 
municipal responsibility for defects in ways and which has tended 
to limit the benefits of the statute was rendered by Chief Justice 
Shaw in Marble v. City of Worcester.3* In this case a sleigh drawn 
by a horse pitched into a hole in the public way as a result of which 
the horse ran away, throwing the driver from the sleigh, and con- 
tinuing some fifty rods along the highway where it knocked down 
and injured the plaintiff. In denying the plaintiff recovery the 
court premised its conclusions on these two propositions: 

First: 


“that where two or more causes concur to produce an effect, 
and it cannot be determined which contributed most largely, or 
whether, without the concurrence of both, it would have hap- 
pened at all, and a particular party is responsible only for the 
consequences of one of these causes, a recovery cannot be had, 
because it cannot be judicially determined that the damage would 
have been done without such concurrence, so that it cannot be 
attributed to that cause for which he is answerable.’’3® 


and second: 


“that as towns are liable by force of the statute only, it is 
held as a true construction of the statute, that if other causes 
concur with the defect, and it is impossible to ascertain, as a fact, 
which cause contributed mainly to the effect, it cannot be judi- 
cially determined that the particular damage occurred ‘by reason 
of’ the defect, within the meaning of the statute.’’3®” 

In other words, the court ruled that under the statute the liability 
of the municipality was restricted to cases where the defect in 
the way was the sole cause of the injury. Keeping in mind that 
the reported facts disclosed no concurring cause for the runaway 
the decision is difficult to understand, unless we dissociate the fright 
of the horse from the pitching of the sleigh into the hole. 


Marble v. City of Worcester reveals a definite and conscious 
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effort by a majority of the Shaw court to limit the benefits of the 
statute permitting recovery against municipalities for defects 
in ways. In the early 19th century the bulk of litigation for injuries 
was represented by actions for defects in ways. Municipalities 
were responsible financially for judgments rendered against them, 
and those who were claim-minded found little difficulty in tracing 
their misfortunes to a want of due care on the part of local 
authorities in providing a way that was safe and convenient for 
travel. Besides, a multitude of new factors were intervening to 
create new hazards on the public ways. Railroads were crossing 
streets at grade; tracks for horse car lines were being laid; and 
gas and water companies were installing their facilities. It was 
inevitable that the volume of accident litigation would increase 
under these conditions, and that the temptation would be great for 
litigants to join municipalities as co-defendants in all cases involv- 
ing injuries suffered on public ways. A desire to curb this tendency 
influenced the court. There can be no doubt that the majority 
opinion in Marble v. City of Worcester saved our municipalities 
from being overwhelmed by the flood of litigation that the new 
era unloosed. It was most unfortunate, nonetheless, that what was 
in effect a most salutary rule in a legislative sense should appear 
to stand on such illogical grounds. In later years the Supreme 
Judicial Court referred to the rule established in Marble v. City 
of Worcester as founded on “sound public policy.”37 It would have 
served the interests of justice if the Shaw court had been equally 
frank. 

As early as 1845 Chief Justice Shaw had indicated his adherence 
to the theory of exclusive cause as the basis of liability for highway 
defects. In Bosworth v. Swansey®® the fact that the plaintiff was 
travelling on the Lord’s Day in violation of law was ruled a con- 
current cause of the accident and sufficient to deprive the defect 
causing the accident of a sole and exclusive character. But the 
impact of Bosworth v. Swansea upon litigation in Massachusetts 
was not limited to actions involving highway defects. The rule laid 
down in this case has provided the legal basis for a variety of ad- 
judications which have sustained the defense of illegality in actions 
for injuries regardless of whether the violation of law was a con- 
tributing cause to the accident or not.89 That the Shaw court had 
occasion to take an opposite position where the defense of illegality 
was set up, and to insist that there must be a natural connection 
between the unlawful act and the damage, reveals the great difficulty 
courts encounter in the application of general principles.4° The 
harshness of the rule has been recognized in a great number of 
cases and the tendency in recent years has been to reduce conduct 
involving a violation of law to the status of evidence of negligence 





37Bowes v. Boston: 155 Mass. 344, 351. 

3810 Met. 363. 

39Davis: The Plaintiff's Illegal Act as a Defense, 18 Harvard Law Review, 505. 
40Boardman v. Merrimack Mut. Fire Ins. Co., 8 Cush. 583, 585. 
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which is to be disregarded unless the conduct contributes to the 
accident.*! 

Toll road and bridge corporations were held to a higher responsi- 
bility for injuries resulting from defects than were municipalities 
by the Shaw court. Though the responsibility of both derived from 
almost identical language in the statutes the court distinguished 
between the two in construing the statute. Although there was no 
obligation on municipalities to light its streets,42 the court declared 
that in the case of a toll bridge it was a question of fact for the 
jury to determine whether, in failing to provide lights, the corpora- 
tion had done what was necessary to render the bridge safe and 
convenient for travellers.** In Yale v. Hampden and Berkshire 
Turnpike Corporation,* it ruled that one injured by reason of a 
defect on a turnpike did not have to prove that the defendant had 
notice of the existence of the defect. In other words, the court 
imposed an absolute liability on the corporation regardless of fault 
or neglect of duty. In the words of Chief Justice Shaw: 

“Where from an unforseen cause the road is actually defective 
and in want of repair, and an accident occurs without the default 
of either party, the company should be held liable. It is founded 
on the consideration, that the toll is an adequate compensation for 
the risk assumed, and that by throwing the risk upon those who 
have the best means of taking precautions against it, the public 
will have the greatest security against actual damage and loss.’’** 

Despite the oft-repeated intimations that the Shaw court was dis- 
posed to favor corporations, we discover in these decisions a tendency 
to hold these companies strictly accountable for injuries regardless 
of culpability. 

In a procedural sense Chief Justice Shaw helped clarify the 
situation with respect to the forms of action on which injured 
parties might proceed. Where the duty of the defendant to the 
plaintiff was based on a contractual relationship he said: 

“Had the action been in form, on the implied contract of the 
defendants, in undertaking to carry a passenger, to have a safe 
road, and apply and use all necessary care and skill, the liability 
of the defendants might have been clear and manifest; but the 
duty is the same, and in most cases of this kind of carelessness, 
negligence or want of due skill, undertaken to be done for hire 
and reward, it is at the election of the plaintiff to declare in 
assumpsit and rely on the promise or to declare in tort and rest 
on the breach of duty.’’46 

In other words, whether the plaintiff proceeded in contract or in 
tort had no material bearing on the outcome of the issue. 





41Dean v. Leonard: 323 Mass. 606, 608. 

42Sparhawk v. Salem: 1 Allen 50. 

483Commwith, v. Central Bridge Corp., 12 Cush. 242. 

4418 Pick., 357. 

45ibid, 359. 

46McElroy et ux v. Nashua & Lowell R.R., 4 Cush. 400. 
Dickinson v. Winchester, 4 Cush. 114, 120. 
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It is said that responsibility for harm today is predicated upon 
a determination of who can best bear the loss.47 If this philosophy 
enjoys a valid status in our time it is because 20th century condi- 
tions make the insurer concept socially desirable and economically 
practical. In the Shaw era the popular philosophy centered on con- 
cepts of liberty rather than social security, and while the age in- 
herited concepts of absolute liability with respect to certain callings, 
it strove to promote the interests of a free society by linking 
responsibility to culpability in the zone of human activity where 
there was no contractual involvement in the relationship of the 
parties. It was to this zone that the doctrine of Brown v. Kendall, 
supra, was restricted. 

In the realm of intentional activity certain callings still retained 
their historical character as virtual insurers against harm. Com- : 
mon carriers, innkeepers, and corporations pursuing public callings 
were held to an absolute responsibility for harm resulting from the 
operation of their facilities regardless of the question of negligence. 
The transfer of the common ecarrier’s zone of operations from the 
public highway to the corporation-owned right of way witnessed the 
extension of the insurer principle to the tracks, the switches, and 
the apparatus essential to the promotion of engine drawn trans- 
portation.*8 The hotel owner, who advertised free transportation j 
for his guests from the railroad station to his hotel, was held liable 
for the loss of baggage between the station and the hotel despite 
the fact that an independent carrier engaged by him to provide the 
free transportation had the baggage in his custody when the loss 
took place.*® With respect to the absolute liability of carriers, bridge 
corporations, toll roads, and innkeepers, Chief Justice Shaw had 
frequent occasion to explain that “the rule is founded on the ex- 
pediency of throwing the risk upon those who can best guard 
against it.’’5° 

In one respect the Shaw court was relieved of the task of de- 
termining many issues of responsibility deriving from the new 
conditions. The legislature had by statute®! imposed an absolute 
liability for damage resulting from the building of railroads. As a 
result it became unnecessary for the Shaw court to determine 
whether culpability or non-culpability was an essential element of 
liability in many cases.®2 Another statute imposed an absolute lia- 
bility on railroads for damage resulting from fires communicated 
by sparks emitted from engines.5*? When the court was called upon 
to adjudicate the right of a widow to recover for the death of her 





47Patton: Jurisprudence, p. 311. 

48McElroy et ux v. Nashua & Lowell R.R., 4 Cush. 400. 

49Dickinson v. Winchester, 4 Cush. 114. 

50Yale v. Hampden & Berkshire Turnpike Corp., 18 Pick. 357. 
Farwell v. Boston & Worc. R.R., 4 Met. 49, 59. 

51Rev. Sts., C. 39, sec. 56. 

52Dodge et al. v. County Comm. of Essex, 3 Met. 380. 

53S8t. 1840, C. 85, sec. 1. 
See Hart et al. v. Western R.R., 13 Met. 99. 
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husband in a railway accident, the court called attention to the un- 
precedented nature of the claim and added that: “If such a law 
would be expedient for us, it is for the legislature to make it.54 

Viewed in retrospect Chief Justice Shaw’s greatest contribution 
to the law of torts came from his capacity to clearly define the issues 
and the rules pertaining to them. Brown vy. Kendall, supra, and 
Farwell v. Boston and Worcester Railroad, supra, proclaimed no 
new law, but both declared their principles so clearly that they left 
no doubt as to what the law was. Equally effective was the work 
of the court in ending the confusion deriving from the forms of 
action. When Chief Justice Shaw concluded his judicial career the 
groundwork for a new era in tort litigation had been completed, 
basic principles had been clarified, and the work of rule making for 
an industrial culture had been safely launched. 





A PRAYER FOUND IN CHESTER CATHEDRAL 


(From The Desk Drawer Anthology) 
Page 350 


Give me a good digestion, Lord, 
And also something to digest; 

Give me a healthy body, Lord, 
With sense to keep it at its best; 


Give me a healthy mind, good Lord, 
To keep the good and pure in sight, 
Which seeing sin is not appalled 
But finds a way to set it right; 


Give me a mind that is not bored, 
That does not whimper, whine or sigh; 
Don’t let me worry overmuch 
About the fussy thing called I. 
Give me a sense of humor, Lord, 
Give me the grace to see a joke, 
To get some happiness from life 
And pass it on to other folk. 





We happened on the following lines of James Russell Lowell the 
other day. They may be worth quoting. F. W. G. 


“Have you ever considered what the ability to 
read means? It is the key which admits us... 
to the company of saint and sage, of the wisest 
and the wittiest at their wisest and wittiest mo- 
ment.” 


54Carey et ux v. Berkshire R.R. Co., 1 Cush. 475, 480. 
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GRADUATE PROGRAM 


SUFFOLK UNIVERSITY LAW SCHOOL has announced its grad- 
uate division program commencing on Wednesday, November 6. 


APPELLATE PROCEDURE AND BRIEF WRITING. MONDAYS, 5:00 to 6:30 
P.M. ARTHUR V. GETCHELL, ESQ., LL.B., LL.M., Suffolk University, Pro- 
fessor of Law, Suffolk University Law School; Editor, Addison C. Getchell 
& Son, Boston. 


ZONING, SUB-DIVISION CONTROL, AND RELATED PROBLEMS IN MU- 
NICIPAL LAW PRACTICE. TUESDAYS, 4:15 to 5:45 P.M. DANIEL G. ROL- 
LINS, ESQ., LL.B. Harvard University, practicing attorney, Rollins & Rol- 
lins, Brookline; Town Counsel, Brookline; Massachusetts Representative, 
National Institute of Municipal Law Officers. 


FIDUCIARY ADMINISTRATION. WEDNESDAYS, 4:15 to 5:45 P.M. JOHN H. 
LINSLEY, ESQ., LL.B., Harvard University, practicing attorney, Boston; 
former Moderator, Boston Probate and Estate Planning Forum; Probate 
Committee, Boston Bar Association. 


CHOICE OF BUSINESS ENTITY. THURSDAYS, 4:15 to 5:45 P.M. EDWARD 
L. SCHWARTZ, ESQ., LL.B., Harvard University, practicing attorney, Bos- 
ton; A Massachusetts Commissioner on Uniform State Laws and on Inter- 
state Cooperation; Chairman, Committee on Uniform Securities Act; Mem- 
ber of Council of State Government. 


ESTATE, INHERITANCE, AND GIFT TAXATION. FRIDAYS, 5:00 to 6:30 
P.M. FRANCIS J. DEVER, ESQ., LL.B. Boston College; Chief Estate and 
Gift Tax Reviewer, Internal Revenue Service, Boston. 


Information and registration forms may be obtained from the Reg- 
istrar, Suffolk University Law School, 20 Derne Street, Boston 14, 
CA 7-1043. 





THE NEW ENGLAND LAW INSTITUTE, INC. 


Twelve lecture sessions on Massachusetts trial practice, on al- 
ternate Thursday afternoons from 4:10 to 6 P.M. will begin on 
Thursday, November 21st, 1957, in the auditorium of Suffolk Uni- 
versity. The lectures are planned on the series presented by the Bos- 
ton Bar Association in 1938-39 and published in 1941 under the title 
“From Writ to Rescript.” 


The registration fee for the entire series, including mimeographed 
outlines for each lecture, is $15.00. Detailed announcements, regis- 
tration forms, and further information can be obtained from the 
New England Law Institute, Inc., Room 723, 6 Beacon Street, Bos- 
ton 8, Mass., telephone RIchmond 2-2934. 
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HENRY AND SIR JOHN FIELDING 


An Object Lesson in the Importance 


of the Lower Courts .. . 


FOREWORD 


In earlier issues before most of the present members of the Massa- 
chusetts Bar Association received the “Quarterly” we referred 
briefly to these two pioneers in administration of the criminal law. 
In view of the constant discussion of the District Courts here and 
of the lower courts (sometimes still “justice of the peace” courts) 
elsewhere, it is, perhaps, timely to reprint a full scale article on the 
work of the Fielding brothers as magistrates and police superin- 
tendents, which is referred to by Lee, in his “History of Police in 
England,” as the first time “that any intelligence was brought to 
bear on the problem of the police.” 

Aside from the very “practical” history involved, we think readers 
who try to visualize the conditions in policeless London about 1750, 
as described by Fielding, and hinted at in the realistic Hogarth 
print reproduced, will find the story intensely dramatic, as we 
did, while gathering the material and putting the story together. 


F. W. G. 


THE LEGAL CAREERS AND INFLUENCE OF HENRY 
AND SIR JOHN FIELDING * 
by 
FRANK W. GRINNELL 


(Reprinted from the American Bar Association 
Journal for September 1940) 


We are coming to realize on both sides of the Atlantic that the 
lower tribunals, commonly referred to as “inferior” courts, are 
“inferior” only in a technical sense, and that, in their actual in- 
fluence and position, they represent the administration of justice 
to more people than any other tribunals. The reason is that they 
come in direct contact with, and are watched closely by, more mem- 
bers of the public as parties, or witnesses, whose respect for law 
and confidence in the courts is essential to the peace of the com- 
munity. This fact gives current and continuous significance to the 
story of the short legal career of Henry Fielding, the author of 
Tom Jones, and of his blind half-brother, who succeeded him as a 
magistrate for thirty years in the middle of the eighteenth cen- 
tury. Mr. Leslie-Melville, in the latest book about them, has said: 





*A paper read before the Massachusetts Historical Society. 
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HENRY FIELDING Sir JOHN FIELDING 


(Portrait by Hogarth) As Chairman Westminister Quarter 
Sessions 1778 


“There is surely no parallel to the volume of energy which 
flowed from these young, but terribly infirm, reformers.” 


Without desiring to exaggerate, I think they gave to the lower 
criminal courts, to the police, and to the public, an example, and a 
suggessive force worthy of study by practical men today because 
it was similar to that which Lord Holt contributed by his influence 
to the higher English judiciary.! 

Thackeray, in his essay on the “English Humorists of the Eigh- 
teenth Century,” said, “I cannot offer or hope to make a hero of 
Harry Fielding.” I regard Fielding as one of the heroes of legal 
history. Why? 

We must first try to get a glimpse of the condition of the lower 
magistracy, the social conditions, and the police in London about 
1750. 

The lower magistrates, or justices of the peace, developed from 
the early “peace wardens” by the gradual addition of judicial func- 


1In an address by Chief Judge Bond of th: Maryland Court of Appeals on, “The 
Growth of Judicial Ethics,” he referred to Sir John Holt, the Lord Chief Justice, who 
took office after the revolution of 1688 and presided until his death in 1710, as follows 

“Holt was one of those men of originality and initiative who by a sort of reflex seen 
to have been born to meet particular needs; and, if ever a judge might be called 
dynamic, he was one of the very foremost of the kind. . . . Lord Campbell said of him, 
that he was, ‘the model on which, in England, the judicial character has been formed.’ 
And Foss, the historian of the judges . .. says, ‘In him may be fixed the commencement 
of a new era of judicial purity and freedom, marked with that . . . exemption from 
extraneous influences which has, with few exceptions, ever since distinguished the 
bench.’ "—Mass. Law Q. May, 1933. 
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tions,” but they were still policemen in a very real sense, as will be 
shown presently in describing the activities of Saunders Welch. 
Henry Fielding led a raid on a gaming house, and other places, 
more than once, and both Fieldings were as much commissioners of 
police for the metropolis as they were magistrates. 


Social Conditions and the Increase of Robbers 


The period from 1748 to 1756 was one of depression. Henry Field- 
ing, himself, described the London that he knew in the communica- 
tion addressed to Lord Chancellor Hardwick in 1751, which is 
entitled, ““An Enquiry into the Late Increase of Robbers, etc.” After 
describing the lodging houses “in the parish of St. Giles” and “‘in 
St. George, Bloomsbury,” where idle persons and vagabonds lodge 
“for two pence” a night “‘with gin available at a penny a quartern,” 
he said: 


“If one considers the destruction of all morality ... on the 
one hand, and the excessive poverty and misery ... on the 


other, it seems doubtful whether they are more the objects of 
detestation, or compassion. 


“Among the other mischiefs attending this wretched nuisance, 
the greater increase of thieves must necessarily be one. The 
wonder is, that we have not more robbers than we have.’ 


The Police or “Watch” 


For about 500 years, the police system, or, more accurately, the 
lack of a police system, continued practically unchanged. The 
constables, who developed from the “tithing men” with responsibility 
for the good behavior of the inhabitants of a “tithing,” or group 
of ten houses, had their functions outlined by statute in 1285, which 
defined the ‘““Watch and Ward” and directed them to watch during 
the night and arrest suspicious persons. If these persons would 
not obey the arrest, they were to “levy hue and cry” and follow 
them until they caught them. 


These constables generally were paupers from the work house or 
old men picked from anywhere—described by Fielding in his last 
novel, Amelia, as men 


. who, being to guard our streets by night from thieves 
and robbers, an office which at least requires strength of body, 
are chosen out of those poor, old decrepit people, who are, from 
their want of bodily strength, rendered incapable of getting a 
livelihood by work. These men, armed only with a pole, which 
some of them are scarce able to lift, are to secure the persons and 





2 The extent to which justices of the peace entered into the government of England in 
the eighteenth century is described by George M. Trevelyan in, BRITISH HISTORY IN THE 
NINETEENTH CENTURY FROM 1782 TO 1901. 

3THE LIFE AND WORK OF SIR JOHN FIELDING—R. LESLIE-MELVILLE (pp. 42-43). 
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houses of his majesty’s subjects from the attacks of gangs of 
young, bold, stout, desperate and well-armed villains.” 


These men, who carried lanthorns with their poles, were paid, 
in some districts, only 1 s. 6 d. a night, and, naturally, there was 
corruption. 

“In fact, the watch was little in advance of that of the days of 
Dogberry and Verges, and the only thing they could do satis- 
factorily was indicated in Gay’s Trivia: 

‘Yet there are watchmen, who with friendly light 

Will teach thy reeling steps to tread aright; 

For sixpence will support thy helpless arm 

And home conduct thee, safe from nightly harm.’ ” 


The “Trading Justices” 


This brings us to the character of justices when the Fieldings 
were placed in command, for John Fielding was made a justice 
in 1751 to assist his brother. While, as Trevelyan says, there were 
many honest men among them, especially in the country districts, 
the London justices were, as a rule, considered corrupt, partly 
because of the fee system of compensation, and were known as 
“trading justices.””’ Hogarth pictured one hearing a lady of easy 
virtue “swearing a baby on a grave citizen,” and Fielding began 
to ridicule them as a young man, as early as 1730, in his play en- 
titled, “The Coffee-House Politician; Rape upon Rape, or, The 
Justice Caught in His Own Trap,” a comedy which was acted on 
the London stage. The prologue to this play (quoted in a footnote)5 
illustrates the serious moral purpose which, even at the age of 
twenty-three, began to run through all the writing of this genial, 


4 HENRY FIELDING, NOVELIST AND MAGISTRATE---JONES (p. 144). 
5“In ancient Greece, the infant Muse’s school, 
Where Vice first felt the pen of Ridicule, 
With honest freedom and impartial blows 
The Muse attack’d each Vice as it arose: 
No grandeur could the mighty villain screen 
From the just satire of the comic scene: 
No titles could the daring poet cool, 
Nor save the great right honourable fool. 
They spar’d not even the aggressor’s name, 
And public villany felt public shame. 
Long hath this gen’rous method been disus’d, 
For Vice hath grown too great to be abus'd: 





“But the heroic Muse who sings to-night, 
Through these neglected traits attempts her flight. 


Vice, cloth’d with pow'r, she combats with her pen, 

And fearless dares the lion in his den. 
Then, only reverence to power is due, 

When public welfare is its only view: 

But when the champions, whom the public arm 

For their own good with power, attempt their harm, 

He sure must meet the general applause 

Who 'gainst those traitors fights the public cause. 
And while these scenes the conscious knave displease, 

Who feels within the criminal] he sees, 

The uncorrupt and good must smile, to find 

No mark for satire in his generous mind.” 
Prologue to The Coffee-House Politician, ete. 
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witty, convivial, but fundamentally serious, crusader, who was 
“making law” by the force of ridicule. 

The character of Justice Squeezum, in the play, is described by 
his wife: 

“You say I am extravagant; I say I am not: sure my word will 
balance yours everywhere but at Hick’s Hall.—And hark’ee my 
dear; if, whenever I ask for a trifle, you object my extravagance 
to me, I’ll be revenged; I’ll blow you up, I’ll discover all your 
midnight intrigues, your protecting ill houses, your bribing juries, 
your snacking fees, your whole train of rogueries.” 


But Fielding brings in Justice Worthy as a virtuous contrast. 
Again in “The Debauchees,” in 1733, one character describes his 
career as a London justice: 

“With the whores of Babylon did I unite; I protected them 
from justice; gaming houses and bawdy houses did I license, nay, 
and frequent too; I never punished any vice but poverty.” 


In “The Author’s Farce,” written by Fielding in 1730, Punch 
replies to the remonstrance of Luckless that without a stock of law, 
he would starve at the bar, “Yes, but I’ll get upon the bench; then 
I shall soon have law enough; for then I can make anything I say 
to be law.” 

The first Bow Street magistrate was Thomas DeVeil, a colonel 
appointed in 1729 and knighted in 1744. He was active and effective, 
to some extent, in dealing with gangs of thieves, but he boasted 
of making £1,000 a year—more than three times as much as 
Henry Fielding was willing to make with much more business in 
the court. Hogarth’s realistic print, ““Night’”’ (here reproduced), is 
said to show DeVeil in the left foreground being assisted home in an 
obvious condition. 

How did a playwright and his blind brother happen to appear 
on the bench to take the lead in coping with the London gangs in 
this state of affairs? 


Henry Fielding’s Earlier Career 


Henry Fielding’s father, a lieutenant-general, was apparently 
a sort of genial spendthrift. His mother was the daughter of Sir 
Henry Gould, a judge of the King’s Bench. Henry was born in 
1707. He was sent to Eton, but most of the family funds seem to 
have evaporated in litigation or otherwise. He spent much time 
at his grandmother’s house, where he had access to his grandfather’s 
library, and perhaps got his first taste for law among the law books. 
He began to write and produced his first play in London in January, 
1728, when he was about twenty years old. He went to the Univer- 
sity of Leyden until the apparent failure of his father to remit funds 
brought him back to England at the end of 1729 with the problem 
of earning his living by his wits, or, as he described it, of becoming 
“a hackney writer or a hackney coachman.” 
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TIMES OF DAY—“NIGHT” 


(From the original picture by Hogarth) 
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Within the next seven years, he wrote some twenty farces or 
plays, some of which met with considerable success and established 
him as one of the most popular playwrights of the day. The law 
courts were then held in Westminster Hall, close together so that 
one could wander from one to the other very readily, as is shown 
by the old prints. Fielding’s interest in people doubtless led him 
to become familiar with the drama of the profession, references to 
which are frequent throughout his plays and novels, in which he 
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constantly ridicules many of the shams and absurdities then current 
in the profession, both in and out of court. 

Gradually developing as the wittiest Englishman of his day, 
he turned from merely entertaining plays to political satire and 
journalism, striking right and lift at shams, abuses and corruption, 
and finally about 1737, as Henley says, “he hit out at Walpole 
and his government with so quick a fist and so long and vigorous 
an arm that to protect himself the Prime Minister was reduced to 
laying the matter before the House of Commons.” 

Walpole secured the passage of the licensing act, against the 
opposition of Lord Chesterfield, primarily to drive Fielding from 
the stage. This was the origin of the licensing act under which, in 
the opinion of authors, at least, the English stage has suffered ever 
since. Thus deprived of his means of living, Fielding turned to the 
law, which had always attracted his interest, and was admitted 
to the Middle Temple in 1737 at the age of thirty. His turn to the 
law caused surprise and ridicule, but one anonymous admirer cele- 
brated the occasion in optimistic verse, expressing the hope that 
Fielding might become a Lord Chancellor. 

In the Temple, he associated with Charles Pratt, later Lord 
Chancellor Camden, and Robert Henley, later Lord Northington, 
also Lord Chancellor (a three-bottle man), and other wits and con- 
vivial spirits. They drank together freely, as was the custom, and 
laid the foundations of gout, but the suggestions of some writers 
as to the extent of his bibulous habits seem absurd when his work 
is considered; for he began, at once, the collection of a considerable 
law library and studied law so intensively that he was called to the 
bar within three years, instead of the customary five or six, at a 
time when the standards of admission were comparatively high. 
He also earned a little by writing articles. In 1739, with Ralph 
Allen, he founded “The Champion or British Mercury,” to which he 
contributed in its first seven months at least seventy long essays 
under the name of Captain Hercules Vinegar, lashing about at all 
the abuses in sight. Called to the bar in 1740, he joined the western 
circuit. Shortly after, he severed connection with The Champion, 
but kept on writing Shamela and a stream of stray papers. 

While he had a little business, the conservative-minded attorneys, 
or solicitors, appear to have been shy of a witty playwright turned 
barrister. Jones attributes this professional prejudice to “the 
opinion, at that time generally held, that, in Wycherley’s words, 
‘Appollo and Littleton seldom meet in the same brain.’ ” 

But Fielding, as usual, made the best of his opportunities for 
observing human nature in litigation. He had to support his wife 
and children, to whom he was devoted. The appearance of Richard- 
son’s Pamela made a novelist out of Fielding in 1742 by stirring 
his whimsical, robust spirit to react by writing Joseph Andrews with 
Parson Adams as an English Don Quixote. This appears to have 
been written in about four months while his wife and a child were 
ill. The child died and it almost broke his heart. Joseph Andrews 
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ran through three London editions of 1,500 copies each in thirteen 
months and was translated into French. He then fell back to 
miscellaneous writings and plays which were acted by Garrick, 
Peg Woffington, Kitty Clive and others. At this time, while only 
in his thirty-sixth year, his strong constitution showed signs of 
breaking. Governor Cross says: 

“Gout, which was eventually to cripple him, laid him up for the 
winter. High living may have had something to do with this; 
but Fielding was rather paying the penalty for incessant labour 
since he gave up the theatre. As a barrister and editor, he had 
been doing the work of two or three men.” 


Fielding’s Appointment to the Bow Street Bench 


Gout steadily interfered with his practice, but he kept on writing. 
Although he appears to have had an ambition to end his career, 
like his grandfather Gould, as a justice of the King’s Bench, his 
health was such that in 1748 he realized that he could not rise 
in the profession. Consequently, he accepted the position of justice 
of the peace for Westminster—obtained for him by his friend, 
the Duke of Bedford, on the suggestion of Lord Lyttleton, who was 
at Eton with Fielding and a life-long friend. Shortly afterward, he 
was made the principal justice of the peace for Westminster at the 
Quarter Sessions at Hicks Hall (popularly known as “Hell’’), and, 
almost at the same time that he accepted this command in the war 
against crime in London, Tom Jones which had been in preparation 
for about three years, took the London world by storm. As Sir 
Walter Scott said, Henry Fielding had become “the father of the 
English novel.” 


Saunders Welch—the First Modern Policeman 


Next to his brother John, Fielding’s right-hand man was 
Saunders Welch. He was born in 1711 and was three years younger 
than Henry, and eleven years older than John. The son of paupers, 
he was educated in the workhouse, apprenticed to a trunk-maker, 
then became a grocer, and, gradually, a man of sufficient substance 
to be elected high constable of Holborn about 1747—the year before 
Henry became magistrate for Westminster.® 

He was made a justice in 1755, on the recommendation of Henry 
Fielding. As a sample of his police activities, it appears that he 
learned that a notorious offender, who had eluded several of his 
men, was in a “first-floor” or, as we would say, “second-story” room 
in a certain house. At that time the streets were paved with pebble 
stones close to the house doors: 

“After hiring the tallest hackney-coach he could select, he 
mounted the box with the coachman, and when close against the 





6A vivid description of Saunders Welch appears in the first volume of John T. 
(“Rainy Day’) Smith's Nollekens and His Times. Nollekens, the sculptor, married 
Welch's daughter. 
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house, ascended the roof of the coach, threw up the sash of a 
window, entered the room, and dragged the fellow from his bed 
out at the window by his hair, naked as he was, upon the roof of 
the coach; and in that way carried the terror of the green lanes 
down New-street, and up St. Martin’s-lane, amidst the huzzas 
of an immense throng which followed him to Litchfield-street.” 


Henry Fielding as a Magistrate 


The most lucrative form of graft was the encouragement of 
arrests, often of innocent persons, for the sake of the bail fees. 


“James Townsend, a Bow Street runner . . . explained how 
lucrative this practice used to be, ‘and taking up a hundred girls, 
that would make at two shillings and four pence, £11, 13s, 4d.’ 
They sent none to gaol, for the bailing them was so much better.’”7 


Fielding stopped this business at once in his court and set an 
example of an incorruptible judge. He even waived his fees in the 
case of poor unfortunates, as he was always generous. This example 


7A History oF Porice In ENGLAND—W. L. MELVILLE LEE (p. 170). 
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of judicial “good behavior” was continued after his death for thirty 
years by his brother. Fielding in his own words— 

“reduced an income of about £500 a year of the dirtiest money 
upon the earth, to little more than £300; a considerable propor- 
tion of which remained with my clerk; and indeed if the whole 
had done so, as it ought, he would be but ill paid for sitting almost 
sixteen hours in the twenty-four, in the most unwholesome, as 
well as nauseous air in the universe, and which hath in his case 
corrupted a good constitution without contaminating his morals.” 


Continuing his picture in his Voyage to Lisbon, when he was 
dying in 1854, he said: 


“cc 


. lL received . . . a yearly pension out of the public service 
money; which I believe would have been larger, had my patron 
been convinced of an error, which I have heard him utter... . 
That he could not indeed say, that the acting as a principal 
justice of peace in Westminster was very desirable, but that 
all the world knew it was a very lucrative office. Now to have 
shown him plainly, that a man must be a rogue to make a very 
little this way, and that he could not make much by being as 
great a rogue as he could be, would have required more confidence 
than I believe he had in me; I therefore resigned the office, and 
the farther execution of my plan to my brother, who had long 
been my assistant.” 


This was the popular opinion of a justice of the peace, in the 
latter half of the eighteenth century, which the Fieldings managed 
slowly to reverse: 

“Obviously,” says Leslie-Melville, “‘we may now say, it was too 
much to expect men properly qualified by birth and education to 
undertake the difficult and responsible task of administering 
justice in a crime-ridden metropolis simply for love of the public, 
and it was John Fielding who showed that corruption would not 
be stamped out until metropolitan justices were placed on a 
stipendiary basis. Like Henry, he received a pension from the 
government, but it was not until 1792, twelve years after his death, 
that his recommendations in this respect were adopted.” 

Thus the plan for modern salaried magistrates was the second 
influence of the Fieldings. 

While Fielding’s compensation from fees, above the amount he 
paid his clerk, approached the vanishing point, the real business 
of his court increased because he was honest. He visited the prisons 
and informed himself thoroughly as to everything relating to his 
office. For the next few years, his vigorous administration aston- 
ished the “‘gentlemen of the press.” 

In 1749, he delivered a charge to the grand jury which was 
printed and attracted wide attention. He warned of the danger 
of gangster control in London and, within two days, a riot occurred, 
a prison was broken open, houses were entered and burned, and the 
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troops called out. Fielding saw the need of an effective police force 
and gathered six courageous men under the lead of Saunders Welch 
—the first detective force in England. The story was not made 
public until after his death, as secrecy of men and methods was 
demanded by efficiency, but, in 1851, the government, against Field- 
ing’s judgment, offered rewards of £100 to thief takers. This led 
to professional informers who induced men to steal, generally after 
getting them drunk, and then informed and convicted them for 
the reward. One young man was hanged as a result. The most 
notorious informers, McDaniel and his gang, were captured and 
convicted in 1855, and the charge was made that they were some 
of Fielding’s men. Then Sir John denied this and told the story 
in two or three pamphlets and a letter to the Duke of Newcastle.* 
Fielding’s men served for one year, but were so well treated by the 
Fieldings that many of them volunteered for further service and 
gradually a considerable force of determined men were on call. 
Anyone committing an act of cruelty or injustice was discharged. 
They gained special knowledge of places and persons of ill repute. 
As stated by Lee, in his History of Police in England, it was the 
first time “that any intelligence was brought to bear on the 
problem of the police.” By 1753, when there was an epidemic 
of violent robbery and murder, the force first received vague recog- 
nition in the King’s Speech. The government was alarmed. 

Fielding, as he tells us in his Voyage to Lisbon, was “almost 
fatigued to death” with several long examinations relating to five 
different murders, all committed within one week by different gangs 
of street robbers. He was very weak and had been ordered to 
Bath for a complete rest, when he was summoned by the Duke of 
Newcastle to submit a plan to stop the gangs. He was offered 
£600 by the Privy Council with which to get the men, and, in spite 
of his health, he got them, spent days and nights examining those 
arrested, and, within a few days, in his words, “the whole gang 
of cut-throats was entirely dispersed, seven in actual custody 
and the rest driven to some other town and others out of the 
kingdom.” 

Meanwhile Fielding published his last novel, Amelia, a forerunner 
of the reforming novels of Dickens, Charles Reade and others, in 
the nineteenth century—in other words, part of the “making of 
law” by novels written to awaken the public conscience. His whole 
life, from the time he was appointed justice, was devoted, in spite 
of ill health, to the protection of the public. In 1752, he founded 
his fourth newspaper, The Covent Garden Journal, as an organ 
of information and suggestion. He attacked the gin-soaked condi- 
tion of London and the ineffective license laws and his writing was 
published almost simultaneously with the appearance of the terrible 
print—“Gin Lane’”—by his friend Hogarth. He sent drafts of 
legislation, and his well-known “Inquiry Into the Cause of Rob- 
beries,” to Lord Chancellor Hardwicke, and some of his ideas appear 


&§ Copies are in the Boston Athenaeum. 
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AN 18TH CENTURY HANGING THE PILLORY IN THE 18TH CENTURY 


(From the “Malefactor’s Register,” see Armitage “History of the 
Bow Street Runners” ) 


“In nothing was he. Henry, more in advance of his age than in his denunciation 
of that scandal of the eighteenth century, the conduct and frequency of blic executions. 
It has taken our legislators a hundred years to provide the swift, solemn and private 
executions urged by Henry Fielding, in place of the brutal “‘Tyburn holiday’ enacted 
every six weeks for the benefit of the Georgian mob.” Godden “Henry Fielding,”’ 226-227. 

In the Boston Athenaeum there is an original letter from George Cruikshank to a 
friend in the 19th century, illustrated with a drawing in color, of a hanging which he 


Witnessed in the street outside of Newgate prison. If we remember correctly the 19th 
Century novelists, Dickens, Thackeray and Charles Read all protested in the newspapers, 
as Fielding did in the 18th Century, against such spectacles before they were finally 
stopped. 


to have come through in legislation, although other people got the 
credit. He attacked the gaming houses, the poor laws, the pawn- 
brokers’ “fences” and receivers and the lax laws about them; 
he was the first to recommend the abolition of public executions 
known as the “Tyburn Holiday”; he attacked the condition of 
prisons for debtors and others and helped to pave the way for 
Howard, Romilly and other prison reformers at the end of the 
century. He ridiculed the cost of private litigation, the legal delays, 
the absurdities of procedure and practice, the “Dodson and Foggs” 
and “Quirk, Gammons & Snaps” of his day, but always by contrast 
with something better, for his was a constructive mind and spirit 
and he was not merely a destructive critic. 

In 1754, at the age of forty-seven, ill with gout and dropsy, he 
gave up his office and sailed for Lisbon, where he died, still cheerful, 


gallant, generous and entertaining to the end. One reviewer has E 
described him as “a dying man who enjoys every moment that can yea 
still be enjoyed, forgives everything that can be forgiven, laughs at hap 
everything that can be laughed at and bears with equanimity what con 


is almost unbearable.” 
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PUBLIC OFFICE Bow STREET WITH SiR JOHN FIELDING 
PRESIDING 


(From “The Malefactor’s Register” [dedicated to Sir John 
Fielding] 1779) 


He left his brother John to carry on his great work for thirty 
years, and, as Leslie-Melville says, “to originate much, which, per- 
haps, the brilliant, but less methodical, Henry would not have 
conceived.” 
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Sir John Fielding 


General Fielding, the father, married his second wife in 1719, 
and in the next eight years, as Henley says, was begetting children 
‘with all the lustiness of a British soldier.” Six were born, and 
then his wife died, and he married two more wives. The only child 
of the second marriage who survived youth was John. Little is 
known of his life until 1749, when he was twenty-seven years old, 
as all the papers of both brothers were destroyed in the Gordon 
riots of 1780 when the mob attacked the “Public Office” at Bow 
Street. By some accident he was blinded. The only direct reference 
which he made to this misfortune was in the preface to some essays, 
in 1763, when he wrote: “an accident, which everyone but myself 
deemed a misfortune, forced me into retirement at the age of nine- 
teen ... The rational delights of reflection, contemplation and 
conversation, soon made me insensible of any loss I had suffered 
from the want of sight.” His ears were his eyes, and as a magis- 
trate he could recognize most of the habitual rogues in London by 
their voices alone. 

The outline of his career and of his posthumous reputation ap- 
pears in a striking manner in the preface to Leslie-Melville’s book. 
He says, “Sir John Fielding has been even worse treated” than 
his brother. The account of his life by Sir Leslie Stephen in the 
Dictionary of National Biography “leaves much to be desired on 
the score of accuracy and adequacy.” 

“Sir John Fielding claims our attention” as a great English- 
man, “not merely because he was one of the best-known and most 
picturesque Londoners of the latter half of the eighteenth 
century; the ‘Blind Beak’ whose court in Bow Street was 
thronged with visitors of every class, literally from dukes to 
dustmen, sharing the curious spectacle, which would be no less 
curious today, of a blind man unravelling the darkest secrets. His 
right to our recognition strikes far deeper than this, for no one 
has played a greater part than he in moulding London to the 
form we now know.” 


Besides giving London justice, and carrying out Henry’s idea by 
persuading the government to provide the salaried magistracy, he 
“made the Englishman accept the idea of a paid police force... . 
From this organization has descended in direct line the Criminal 
Record Office, the mainspring of Scotland Yard. Sir John Fielding, 
in short, laid down the basic principles of crime detection, which 
may be summed up in his own five words: ‘Quick notice and sudden 
pureait.” .....” 

He was also a pioneer in our modern problem of juvenile crime. 
“Tt is certain,” he said, when dealing leniently with boys charged 
with stealing, “that sending such boys into prison is much more 
likely to corrupt than reform their morals.” Believing that “pre- 
vention, and not punishment, was the first principle of police,” he 
organized two charities for deserted boys and girls of London. 
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These two charities, and a third with which he was closely con- 
nected, are still doing important work—the Marine Society, the 
Royal Female Orphanage, and the Magdalen Hospital. 


The striking thing about the contributions of Sir John Fielding 
was their simplicity, which is worth studying today from the point 
of view of the public weal. 

He noticed first that the civil power in the city was separated, and, 
therefore, weakened (still true to some extent in American cities 
today) ; and, second, that the turnpikes were not sufficiently guarded 
to prevent escape. To meet the first weakness, he proposed the 
appointment of five or six magistrates with fixed salaries and 
separate offices distributed in different parts of the town with a 
principal office in Covent Garden so that a justice would be in 
constant attendance and ready to act on any information; that each 
of these offices should keep separate registers of their information 
and send copies to the central office, where they should be kept in 
a general register for quick reference. This central register was 
one of the fundamental ideas which grew into Scotland Yard. 

He also proposed that all the fees of the justices should be pooled, 
not for them, but for various expenses connected with their offices, 
clerk hire, messenger-service, etc.; that they attend on the first 
day of every term of the King’s Bench to receive a charge from the 
Lord Chief Justice, and that they have monthly meetings at the 
central office for conference and discussion of their common prob- 
lems. This resembles the regional conferences of the Administrative 
Committee of the District Courts in Massachusetts, and recent 
federal circuit conferences, and suggests the needs of large cities. 
He also suggested the establishment of a court paper by law for 
advertising everything relating to the discovery of offenders, etc. 
He established one himself, and finally—he recommended, persist- 
ently, the improvement and extension of the lighting of streets and 
particularly that lamps be not fixed on the side of houses but on 
the outside of the footway, thus encouraging, with repeated empha- 
sis, the use of the product of the Nantucket whalers.® To close the 
avenues of escape, he proposed a sufficient horse patrol on all the 
London turnpikes with a plan for prompt information to the central 
office and that sheds be built on the turnpikes for the shelter of men 
and horses in bad weather. 

These ideas seem to us so simple today that it may be difficult 


9An article in the NEW ENGLAND QUARTERLY for June, 1935, by Mr. Gerald S 
Graham, entitled, The Migration of the Nantucket Whale Fishery, begins as follows: 

“In the first volume of his History of England in the Eighteenth Century, Lecky has 
given a vivid description of the dangers and terrors that beset the streets of London 
after dark. ...In 1736, came a momentous forward step—the introduction of 
systematized street-lighting. Up to that time, London was probably the worst-lighted 
large city in Europe... . 

“By 1780, there were more lamps in Oxford Road, alone, than in the entire city 
of Paris. .. . Few measures enacted during the eighteenth century contributed more 
to the safety of the metropolis than that which was passed in 1736. Up to the organiza- 
tion of the Peelite police force, in 1829, perhaps, the greatest contributor the public 
safety in the realm was the sperm-whale.” 


But the active thinking contributors were the Fielding brothers. 
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to throw ourselves back to the time when it was nobody’s business 
because it was everybody’s business, to think of these things, until 
a curious combination of circumstances placed two educated, broad- 
minded men with vision on the police bench, who, not only thought 
of them, but had the courage and deteri:ination to carry their ideas 
into action regardless of consequences to themselves. 


The Estimate of Henry Fielding by Governor Cross 


We will return for a moment to Henry, in the closing paragraphs 
of the three volumes of Governor Cross: 

“It has seemed to many a violent transition from the man who 
wrote Tom Thumb to this ardent reformer—indeed as if there 
were two personalities called Henry Fielding. The differences 
between the Fielding of 1730 and the Fielding of 1750 are, how- 
ever, more apparent than real. His development under the stress 
of changing circumstance was perfectly natural and logical, like 
the devolpment of a great character in a great novel. He had a 
mind most responsive to his immediate surroundings; and therein 
lay the prime element of his genius. Seeing things as they were, 
he always liked so to represent them; he liked to preach and 
moralize as well.”’ On the bench, ‘Just as had happened when 
he was playwright, novelist, and political writer, he reflected 
completely the new environment. From his court, from his pen, 
came the information on which were framed laws for the decrease 
of crime. To this end he laboured day and night, sacrificing his 
health and finally his life. 

“By an inevitable process the wit and humorist passed into the 
moralist and reformer. The permanent loss to literature was 
immense; but the immediate gain to society was immense also. 
At the same time his last post brought out all the finest qualities 
of Henry Fielding’s nature and touched the close of his career 
with quiet heroism.” 


& 


The Place of the Fielding Brothers in the Legal “Hall of Fame” 


This story has led us to men and events, below the conventional 
dignity of legal history,'” but to living forces in the structure of the 
Temple of Justice. Not far below the head of the list of 18th 
century builders of the modern “temple” in England—with the 
names of Holt, Talbot, Hardwick, Mansfield, in high places—with 
John Howard in the prisons, Blackstone in his Commentaries, 
Romilly in Parliament, and Erskine at the bar—belong the names 
of Henry and John Fielding, who, seventy-five years ahead of their 
generation, made law in action out of a moral chaos and set a 
modern standard of character and progress in a London police 


10 Francis Parkman is quoted, by his biographer, as saying, ‘“‘Damn the dignity of 
history!” 
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SAUNDERS WELCH** 
High Constable of Holborn 


Justice of the Peace for the Counties of Middlesex, Surrey, and 
Buckingham, and for the City and Liberties of Westminster 


odie (From 
Welch.) 


an 


inscription by Sir John Hawkins on a mural monument 


“As long as Themis with impartial hand 

Her blessings shall disperse throughout this land: 
Or lenient statutes, cr vindictive law, 

Protect the g 








xd, or hold the bad in awe; 

Or Mercy, blending Grace with Justice, shed 
Her milder beams on the delinquent head; 
While Probity and Truth shall be rever'd 

And legal power as much belov’d as fear’d 
So long shall fame to each succeeding day 






Thy virtues witness and thy worth display.” 


to Saunders 
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court,!! by honest, firm, intelligent, humane and far-sighted admin- 
istration and suggestion in the face of rancorous abuse. 
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1956 ANNUAL SURVEY OF MASSACHUSETTS LAW—Little 
Brown & Co.—$10.00. 


This is the third book in the survey series annually prepared 
under the auspices of the Boston College Law School. It covers the 
most important developments in public, private and adjective law 
during the period from October 1, 1955 to October 1, 1956. 
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“SOME OBSERVATIONS ON THE FOUR FREEDOMS OF THE 
FIRST AMENDMENT”—The Gasper Bacon Lectures at Boston 
University in 1955-56, by Henry S. Drinker of Philadelphia (pub- 
lished in June 1957 by the Boston University Press), 69 pages— 
$3.00. 


This is an important series of lectures by an exceptionally careful 
practising lawyer on controversial constitutional questions. He 
analyses closely the varying later opinions of the Supreme Court of 
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the United States on the extent to which the 14th Amendment “in- 
corporates” in one way or another, the first Eight Federal Amend- 
ments as applicable limitations on State action. For generations 
those amendments applied only to the Federal government. 

He emphasizes the opinion of Mr. Justice Cardozo in Palko v. 
Connecticut 302 U. S. 319. 

After referring to the incorporation theory of some of the past 
and present justices, he quotes Mr. Justice Cardozo’s “‘unequivocal”’ 
statement “There is no such general rule” (p. 23) and Mr. Justice 
Frankfurter’s later affirmance when he said: 

“The notion that the ‘due process of law guaranteed by the Four- 
teenth Amendment is shorthand for the first Eight Amendments of 
the Constitution and thereby incorporates them has been rejected by 
this Court again and again after impressive consideration.’ ” 

Mr. Drinker then summarizes the Cardozo opinion (p. 24) “that 
the Fourteenth Amendment does not give protection against state 
infringement of any specified schedule of civil rights, but by the 
provision, ‘nor shall any state deprive any person of life, liberty, 
or property without due process of law,’ it precludes the states from 
arbitrarily or capriciously violating ‘those fundamental principles of 
liberty and justice which lie at the base of all our civil and political 
institutions’ and which are ‘implicit in the concept of ordered lib- 
erty.” 

He concludes his lectures: 

“In all these First Amendment cases the Court has been, it is be- 
lieved, too prone to take the easy course of citing these slogans- 
Clear and Present Danger; Picketing is Free Speech; The Streets 
are the Evangelist’s Cathedral; Establishment of Religion; Wall of 
Separation—instead of the more difficult one of applying the Palko 
test to determine whether, in the particular case, any person has been 
arbitrarily deprived of a substantial right to exercise which is rec- 
ognized as one of the basic and fundamental liberties inherent in our 
way of life. 

“For the Court thus to apply the Palko test in every such case will 
not, I believe, render the Court illiberal, but merely represent a rea- 
sonable mean between the conservative position of the Old Court 
and the recent enthusiasm of the ‘libertarians.’ ”’ 

Is he right? 

We recommend the book for careful reading. We found it very 
interesting. 

We also suggest (in connection with the 14th Amendment) the 
reading of the recent Massachusetts opinion by the Chief Justice 
in Pugliese v. Com. 1957, Advance Sheets 313-318 (reprinted in full 
in 42 Mass. Law Quarterly, No. 1, March 1957, p. 33). 

F. W. G. 








The Unpublished Opinions of Mr. Justice Brandeis. Harvard Universi 
Press---an interesting book. We plan to review it in the December issue. 


See also page 104) F. W. G. 
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(Continued from page 25) 
LIMITATION OF INHERITANCE TAX LIEN 
Complete Text 
CHAPTER 502 OF 1957 


SECTION 1. Chapter 65 of the General Laws in hereby amended 
by striking out section 9, as most recently amended by section 1 of 
chapter 595 of the acts of 1954, and inserting in place thereof the 
following section:—Section 9. All property subject to tax under 
this chapter shall be charged with a lien for all such taxes and 
interest thereon which are or may become due on such property, 
subject, however, to the following provisions:—(1) Such lien shall 
not attach to real estate which, during the life of the grantor, is 
conveyed by recorded or registered deed and transferred in posses- 
sion or enjoyment by him to the grantee in contemplation of death; 
(2) Such lien shall cease to attach to all or any part of such prop- 
erty upon payment in full of all taxes certified by the commissioner 
to be due and to become due with respect thereto; (3) Such lien 
may be discharged in whole or in part by the commissioner upon 
such conditions as he shall determine if he is satisfied that collec- 
tion of the tax will not thereby be jeopardized. The issuance by the 
commissioner of a certificate of complete or partial discharge shall 
be conclusive that the lien upon property specified in such certificate 
is extinguished; (4) Such lien may be discharged by order or decree 
of the probate court discharging said lien, in whole or in part, and 
securing the payment to the commonwealth of the tax due or to 
become due by ordering the transfer of the lien on any particular 
property to other property of the same decedent or by securing such 
payment in such manner as the court shall deem just and reasonable; 
(5) Such lien shall cease to attach to any personal property after 
the same has been sold or disposed of for value by the person law- 
fully entitled to make such sale or disposition, and shall cease to 
attach to real estate after the same has been disposed of by the 
person lawfully entitled to make such disposition pursuant to 
license or decree of the probate court; provided, however, that such 
lien shall forthwith, upon any sale or disposition of such personal 
or real property, attach to the proceeds or other property acquired 
in substitution therefor; provided, further, that before a license 
is issued or a decree entered authorizing a sale or disposition of any 
property of a non-resident decedent subject to such lien, it shall 
appear in the records of the probate court by return of service of 
citation that the commissioner has had notice of the petition for 
such license or decree giving him an opportunity to be heard, or by 
written waiver of the commissioner that he has waived his right to 
be heard and the probate court may make an order securing, in such 
manner as the court shall deem just and reasonable, the payment to 
the commonwealth of the taxes due and to become due under this 
chapter. 
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The lien charged by this chapter and by corresponding provisions 
of prior laws upon any real estate or separate parcel thereof shall 
terminate as follows:—(1) Except as provided in subparagraph (3) 
of this paragraph, twenty-five years after the date of death of the 
deceased, or, in the case of a lien imposed upon a future interest, 
twenty-five years after the right of possession or enjoyment accrues; 
(2) Except as provided in said paragraph (3) as to any real estate 
listed in the inventory, ten years after the date of death of the 
deceased, or in the case of a lien imposed upon a future interest, 
ten years after the right of possession or enjoyment accrues; pro- 
vided, that in either case notice of such death or of the accrual of 
such right of possession or enjoyment shall have been given to the 
commissioner within five years of the date of such death or accrual. 
In the event of the failure to give such notice within five years of 
the date of death or accrual, the lien shall not terminate, except 
as provided in subparagraph (1), until five years after the giving of 
such notice. For purposes of this subparagraph, the word “inven- 
tory” shall mean either the inventory of the estate of the deceased 
filed in the probate court, or the tax inventory filed with the com- 
missioner. Notice to the commissioner of the death of the deceased 
or of the accrual of such right of possession or enjoyment shall be 
in writing, and upon request, the commissioner shall stamp with 
the date of filing a duplicate copy of said written notice, which copy 
may be filed in the registry of probate in the estate of the deceased, 
or in the registry of deeds or registry district where the land 
lies, and such stamp shall be conclusive evidence that the notice was 
given. Notice to the commissioner of the death of the deceased 
shall be conclusively presumed to have been given upon the date of 
filing of the inventory; (3) Such lien shall not terminate as pro- 
vided in subparagraphs (1) and (2) if, prior to the termination 
dates therein provided, the commissioner shall have commenced an 
action to enforce such lien and shall have filed notice of such action 
in the registry of probate for the county where the decedent’s estate 
is probated, or in the registry of deeds for the district where the 
land upon which the lien is claimed lies, or in case registered land 
is to be charged, in the appropriate registry district. Any such 
notice shall set forth the name of the deceased, and in the case of 
registered land, the name of the holder of the outstanding certificate 
of land sought to be charged, and the number of said certificate, and 
such notice shall be noted thereon. 

Any notice referred to in the preceding paragraph which is filed 
in a registry of probate shall be entered on the docket and filed 
with the other papers in the estate of the deceased, and any such 
notice which is filed in a registry of deeds or registry district shall 
be indexed appropriately in the grantor index. 

SECTION 2. Section nine of chapter sixty-five of the General Laws, 
as amended by section one of this act, shall apply to all liens charged 
by said chapter and by corresponding provisions of prior laws and 
which were in existence on the effective date of this act, except 
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that any such lien which, by application of said section nine, would 
terminate prior to January first, nineteen hundred and sixty, shall 
continue until January first, nineteen hundred and sixty, and shall 
then terminate unless the commissioner shall prior thereto have 
commenced action to enforce the same as provided by said section 
nine. 

Approved July 1, 1957. 





(Continued from page 26) 


THE UNIFORM GIFT TO MINORS ACT 
COMPLETE TEXT 


Chapter 724 of 1957 


AN ACT RELATIVE TO GIFTS OF SECURITIES AND MONEY TO MINORS 
AND TO MAKE UNIFORM THE LAW WITH REFERENCE THERETO. 

Be it enacted by the Senate and House of Representatives in 
General Court assembled, and by the authority of the same, as fol- 
lows: The General Laws are hereby amended by inserting after 
chapter 201 the following chapter:—CHAPTER 201A. UNIFORM 
GIFTS TO MINORS ACT. Section 1. In this chapter the following 
words shall have the following meanings, unless the context other- 
wise requires:—(a) “Bank,” a trust company, national banking 
association, savings bank, co-operative bank or other bank. (b) 
“Broker,” a person lawfully engaged in the business of effecting 
transactions in securities for the account of others, a bank which 
effects such transactions, and a person lawfully engaged in buying 
and selling securities for his own account as a part of his regular 
business. (c) “Custodial property,” includes (1) all securities and 
money under the supervision of the same custodian for the same 
minor as a consequence of a gift or gifts made to the minor in a 
manner prescribed in this chapter; (2) the income from the 
custodial property; and (3) the proceeds, immediate and remote, 
from the sale, exchange, conversion, investment, reinvestment or 
other disposition of such securities, money and income. (d) 
“Custodian,” a person so designated in a manner prescribed in this 
chapter. (e) “Guardian,” the guardian of the property or person of 
a minor, or any person having like powers appointed under the laws 
of any other jurisdiction. (f) “Issuer,” a person who places or 
authorizes the placing of his name on a security, other than as a 
transfer agent, to evidence that it represents a share, participation 
or other interest in his property or in an enterprise or to evidence 
his duty or undertaking to perform an obligation evidenced by the 
security, or who becomes responsible for or in place of any such 
person. (g) “Legal representative,” an executor, administrator, 
guardian or conservator, or any person having like powers appointed 
under the laws of any other jurisdiction. (h) “Member” of a 
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, 


“minor’s family,” any parent, grandparent, brother, sister, uncle 
or aunt of the minor, whether of the whole blood or the half blood, 
or by or through legal adoption. (7) “Security,” any note, stock, 
treasury stock, bond, debenture, evidence of indebtedness, certificate 
of interest or participation in an oil, gas or mining title or lease 
or in payments out of production under such a title or lease, col- 
lateral trust certificate, transferable share, voting trust certificate or, 
in general, any interest or instrument commonly known as a security, 
or any certificate of interest or participation in, any temporary or 
interim certificate, receipt or certificate of deposit for, or any war- 
rant or right to subscribe to or purchase, any of the foregoing. The 
term does not include a security of which the donor is the issuer. 
A security is in “registered form” when it specifies a person entitled 
to it or to the rights it evidences and its transfer may be registered 
upon books maintained for that purpose by or on behalf of the 
issuer. (j) “Transfer agent,” a person who acts as authenticating 
trustee, transfer agent, registrar or other agent for an issuer in 
the registration of transfers of its securities or in the issue of 
new securities or in the cancellation of surrendered securities. (k) 
“Trust company,” a bank authorized to exercise trust powers. 
Section 2. (a) An adult person may, during his lifetime, make a gift 
of a security or of money to a minor: (1) if the subject of the gift 
is a security in registered form, by registering it in the name of 
the donor, another adult person or a trust company, followed, in 
substance, by the words :—‘“as custodian for................ under 
(Name of minor) 
the Massachusetts Uniform Gifts to Minors Act’; (2) if the 
subject of the gift is a security not in registered form, by delivering 
it to an adult person other than the donor or to a trust company, 
accompanied by a statement of gift in the following form, in sub- 
stance, signed by the donor and the person designated as custo- 
dian :— 


GIFT UNDER THE MASSACHUSETTS UNIFORM 
GIFTS TO MINORS ACT. 


ee re , hereby deliver to ......... as custodian for ......... 
(Name of donor) (Name of custodian) (Name of minor) 


under the Massachusetts Uniform Gifts to Minors Act, the following 
security (ies) :—(insert an appropriate description of the security 
or securities delivered sufficient to identify it or them) 


(Signature of donor) 


ibtadstegstaadate ete’ hereby acknowledges receipt of the above described 
(Name of custodian) 

security (ies) as custodian for the above minor under the Massa- 
chusetts Uniform Gifts to Minors Act. 

ene 
(Signature of custodian) 
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(3) if the subject of the gift is money, by paying or delivering it to 
a broker or a bank for credit to an account in the name of the donor, 
another adult person or a trust company, followed, in substance, by 
the words :—“‘as custodian for ..............+. under the Massa- 
(Name of minor) 
chusetts Uniform Gifts to Minors Act.” (b) Each gift made in a 
manner prescribed in subsection (@) shall be made to one minor only 
and only one person shall be designated as the custodian. (c) A 
donor who makes a gift to a minor in a manner prescribed in sub- 
section (a) shall promptly do all things within his power to put 
the subject of the gift in the possession and control of the custodian, 
but neither the donor’s failure to comply with this subsection, nor 
his designation of an ineligible person as custodian, nor renunciation 
by the person designated as custodian shall affect the consummation 
of the gift. Section 3. A gift made in a manner prescribed in this 
chapter shall be irrevocable and shall convey to the minor an 
indefeasible legal title to the security or money given, but no 
guardian of the minor shall have any right, power, duty or authority 
with respect to the custodial property except as otherwise provided 
in this chapter. Section 4. (a) The custodian shall collect, hold, 
manage, invest and reinvest the custodial property. (b) The custo- 
dian shall pay over to the minor for expenditure by him, or expend 
for the minor’s benefit, so much of or all the custodial property as 
the custodian deems advisable for the support, maintenance, educa- 
tion and benefit of the minor in the manner, at the time or times, 
and to the extent that the custodian in his discretion deems suitable 
and proper, with or without court order, with or without regard to 
the duty of himself or of any other person to support the minor or his 
ability to do so, and with or without regard to any other income or 
property of the minor which may be applicable or available for any 
such purpose. (c) The court, on the petition of a parent or guardian 
of the minor, or of the minor if he has attained the age of fourteen 
years, may order the custodian to pay over to the minor for expendi- 
ture by him or to expend so much of or all the custodial property as 
is necessary for the support, maintenance or education of the minor. 
(d) To the extent that the custodial property is not so expended, the 
custodian shall deliver or pay it over to the minor on his attaining 
the age of twenty-one years or, if the minor dies before attaining 
the age of twenty-one years, he shall thereupon deliver or pay it over 
to the estate of the minor. (e) The custodian, notwithstanding 
statutes restricting investments by fiduciaries, shall invest and 
reinvest the custodial property as would a prudent man of discretion 
and intelligence who is seeking a reasonable income and the preserva- 
tion of his capital, except that he may, in his discretion and without 
liability to the minor or his estate, retain a security given to the 
minor in a manner prescribed in this chapter. (f) The custodian may 
sell, exchange, convert or otherwise dispose of custodial property in 
the manner, at the time or times, for the price or prices and upon 
the terms he deems advisable. He may vote in person or by general 
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or limited proxy a security which is custodial property. He may 
consent, directly or through a committee or other agent, to the 
reorganization, consolidation, merger, dissolution or liquidation of 
an issuer of a security which is custodial property, and to the sale, 
lease, pledge or mortgage of any property by or to such an issuer, 
and to any other action by such an issuer. He may execute and de- 
liver any and all instruments in writing which he deems advisable 
to carry out any of his powers as custodian. (g) The custodian shall 
register each security which is custodial property and in registered 
form in the name of the custodian, followed, in substance, by the 


words :—“as custodian for .............. under the Massachusetts 
oF as : (Name of minor) ’ 
Uniform Gifts to Minors Act.” The custodian shall hold all money 


which is custodial property in an account with a broker or in a bank 
in the name of the custodian, followed, in substance, by the words :— 


“as custodian for .............. under the Massachusetts Uniform 
(Name of minor) 


Gifts to Minors Act.” The custodian shall keep all other custodial 
property separate and distinct from his own property in a manner 
to identify it clearly as custodial property. (hk) The custodian shall 
keep accounts of all his transactions with respect to the property 
held by him as custodian and shall exhibit his accounts at least 
once each year to the minor if over the age of fourteen years; if 
the minor be not over fourteen, the custodian shall exhibit his 
accounts at least once each year to a parent of the minor if different 
from the custodian himself, or if not different, to the legally ap- 
pointed guardian of the minor, if any, or in the absence of a parent 
different from the custodian or of a guardian, the custodian shall 
exhibit his accounts at least once each year to an adult member of 
the minor’s family, as hereinabove defined. The custodian shall 
deliver his final account to the minor within six months after the 
latter has reached the age of twenty-one years, or if his custodian- 
ship be sooner terminated, by delivering his final account to the 
legal representative of the minor within six months of such termina- 
tion. (7) A custodian has, with respect to the custodial property, in 
addition to the rights and powers provided in this chapter, all the 
rights and powers which a guardian has with respect to property 
not held as custodial property. Section 5. (a) A custodian shall be 
entitled to reimbursement from the custodial property for his 
reasonable expenses incurred in the performance of his duties. (b) 
A custodian may act without compensation for his services. (c) 
Unless he is the donor, a custodian may receive from the custodial 
property reasonable compensation for his services determined by 
one of the following standards in the order stated:—(1) A direction 
by the donor when the gift is made; (2) The laws of the common- 
wealth applicable to compensation for guardians; (3) An order of 
the probate court. (d) Except as otherwise provided in this chapter, 
a custodian shall not be required to give a bond for the performance 
of his duties. (e) A custodian who is not compensated for his serv- 
ices shall not be liable for losses to the custodial property unless they 
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result from his bad faith, intentional wrongdoing or gross negligence 
or from his failure to maintain the standard of prudence in investing 
the custodial property provided in this chapter. Section 6. No 
issuer, transfer agent, bank, broker or other person acting on the 
instructions of or otherwise dealing with any person purporting 
to act as a donor or in the capacity of a custodian shall be responsible 
for determining whether the person designated by the purported 
donor or purporting to act as a custodian has been duly designated 
or whether any purchase, sale or transfer to or by or any other act 
of any person purporting to act in the capacity of custodian is in 
accordance with or authorized by this chapter, nor obliged to 
inquire into the validity or propriety under this chapter of any 
instrument or instructions executed or given by a person purporting 
to act as a donor or in the capacity of a custodian, nor bound to see 
to the application by any person purporting to act in the capacity 
of a custodian of any money or other property paid or delivered to 
him. In the case of custodial property registered or requested to be 
registered in the name of a person as custodian for a named minor 
under specified provisions of the laws of any other state which are 
substantially similar to the provisions of this chapter, whether or 
not they contain a provision similar to this sentence, this section 
shall apply to all persons to the same extent as if such custodial prop- 
erty were registered or requested to be registered in the name of such 
person as custodian for such minor under this chapter. Section 7. (a) 
Only an adult member of the minor’s family, a guardian of the minor 
or a trust company shall be eligible to become the successor custo- 
dian. A successor custodian shall have all the rights, powers, duties 
and immunities of a custodian designated in a manner prescribed 
by this chapter. (b) A custodian, other than the donor, may resign 
and designate his successor by: (1) executing an instrument of res- 
ignation designating the successor custodian; and (2) causing each 
security which is custodial property and in registered form to be 
registered in the name of the successor custodian followed, in sub- 
stance, by the words :—“‘as custodian for ......... under the Massa- 
(Name of minor) 
chusetts Uniform Gifts to Minors Act”; and (3) delivering to the 
successor custodian the instrument of resignation, each security 
registered in the name of the successor custodian and all other 
custodial property, together with any additional instruments re- 
quired for the transfer thereof. (c) A custodian, whether or not a 
donor, may petition the probate court for permission to resign and 
for the designation of a succcessor custodian. (d) If the person 
designated as custodian is not eligible, renounces or dies before the 
minor attains the age of twenty-one years, the guardian of the minor 
shall be successor custodian. If the minor has no guardian and has 
attained the age of fourteen years, he may designate in writing an 
adult member of his family or a trust company as successor custo- 
dian. If the minor has no guardian and has not attained the age of 
fourteen years, the successor custodian shall be an adult member of 
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the minor’s family or a trust company designated by will or duly 
acknowledged instrument of appointment executed by the last acting 
custodian. If no such designation is made by the last acting custo- 
dian, his legal representative may designate in writing an adult 
member of the minor’s family or a trust company as successor 
custodian. When there is no duly acting custodian the legal repre- 
sentative of the last acting custodian, any adult member of the 
minor’s family or a guardian of the minor may petition the probate 
court for the appointment of a successor custodian. (e) A donor, 
the legal representative of a donor, an adult member of the minor’s 
family, a guardian of the minor, or the minor if he has attained the 
age of fourteen years, may petition the probate court that, for cause 
shown in the petition, the custodian be removed and a successor 
custodian be designated or, in the alternative, that the custodian 
be required to give bond for the performance of his duties. (f) 
Upon the filing of a petition as provided in this section, the probate 
court shall grant an order, directed to such persons and returnable 
on such notice as the court may require, to show cause why the 
relief prayed for in the petition should not be granted and, in due 
course, may grant such relief as the court finds to be in the best in- 
terests of the minor. Section 8. (a) A minor, if he has attained the 
age of fourteen years, or his legal representative, an adult member 
of the minor’s family, or the donor or his legal representative may 
petition the probate court for an accounting by the custodian or his 
legal representative, but such right to petition shall terminate two 
years after (1) the minor has reached the age of twenty-one years 
and the custodian has delivered his final account to the minor or his 
legal representative; or (2) the minor has died before reaching the 
age of twenty-one years and the custodian has delivered his final ac- 
count to the legal representative of the minor. (b) The probate court, 
in a proceeding under this chapter brought within the period pre- 
scribed in this section, may require or permit the custodian or his 
legal representative to account and, if the custodian is removed, shall 
so require and order delivery of all custodial property to the succes- 
sor custodian and the execution of all instruments required for the 
transfer thereof. Section 9. (a) This chapter shall be so construed as 
to effectuate its general purpose which is to make uniform the law of 
those states which enact it. (b) This chapter shall not be construed 
as providing an exclusive method for making gifts to minors. Section 
10. This chapter may be cited as the “Massachusetts Uniform Gifts 
to Minors Act.” Section 11. If any provision of this chapter or the 
application thereof to any person or circumstances is held invalid, 
the invalidity shall not affect other provisions or applications of 
the chapter which can be given effect without the invalid provision 
or application, and to this end the provisions of this chapter are 
severable. 
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SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT 


October 16, 1957 
Editor Massachusetts Law Quarterly 


Dear Sir: 


Having in mind that the Quarterly is a kind of clearinghouse for 
members of the bar to tell their troubles, I am calling your attention 
to the fact that the Soldiers’ and Sailors’ Civil Relief Act is in 
serious need of a little revision. Now, you know as I do, that if I 
give you a mortgage on my house and fail to pay the interest, al- 
though you have seen me in the house every day since the mortgage 
was given, although I have made all the payments of interest, taxes 
and principal (except those now due) and although I have collected 
and used for my own purposes all the rents, you can’t foreclose your 
mortgage by entry and sale, until you have filed a Bill in Equity and 
obtained the permission of a Court of Equity so to do. Hoffman v. 
Charlestown Five Cents Savings Bank 231 Mass. 324, Morse v. 
Stober 233 Mass. 223. 

If you were one of those who has to examine real estate titles for 
a living, you would realize that Roger Swaim’s comment in his 
latest edition of Crocker’s Notes on Common Forms was a model of 
understatement. He says that the Hoffman case was “one of the 
most unfortunate decisions ever made in the conveyancing field. 
By holding that a soldier in the war to end wars who had an un- 
recorded deed was entitled to the benefit of the act, The Supreme 
Judicial Court saddled all mortgagees, and the Land Court with the 
burden of expensive and unnecessary proceedings, in ALL fore- 
closures since October 17, 1940.” 

If you were the treasurer of a savings bank and knew that be- 
cause of that Act, as interpreted by the Supreme Judicial Court, 
you were forced to submit to a delay of six weeks or more, while the 
mortgagor lived on the property, paying no rent, no taxes, no water 
bills and no insurance, you would use even stronger language than 
Roger did. We know that the Supreme Court won’t overrule the 
Hoffman case until they have to and perhaps never. It may be pos- 
sible that Congress, now that the only war is a cold one, would amend 
the Act. 

Having this in mind, I have taken up the matter with all of the 
Massachusetts Senators and Representatives in Congress. Of course, 
I got the usual form letter, which amounts to a brush-off, from some 
of them, including the leaders of both political parties. 

From Messrs. Saltonstall and Kennedy, Bates and Lane, not only 
were the replies favorable, but at their suggestion, some of the mem- 
bers of the legal staffs of both houses and the Judge Advocate of 
the Army have communicated with me. 

Now, I hope that you will see the matter as I do, and put a para- 
graph or two in the next edition of the Quarterly. 








MASSACHUSETTS LAW QUARTERLY 


A NEW VOLUME ON PROFESSIONAL ETHICS 


The “American Bar News” of September 15th contained the fol- 
lowing announcement: 

“A brand new reference book of great value to individual lawyers, 
law firms and law libraries is just off the press. 

“It is the official ‘Opinions of the American Bar Association Com- 
mittee on Professional Ethics and Grievances,’ incorporating in a 
single volume all of the formal interpretations of the canons of pro- 
fessional and judicial ethics handed down by the Committee since 
1924, 


“This is the first new printing of the ‘Opinions’ in ten years. It 
is fully indexed and annotated. In its 690 pages are incorporated 
the texts of opinions written by the Committee since its inception, 
plus an appendix summarizing decisions on various ethical questions 
heretofore not published. 

“The new volume was edited by Henry S. Drinker of Philadelphia, 
chairman of the Ethics and Grievances committee. It may now be 
ordered at $4.50 per copy from the American Bar Association, 1155 
East 60th Street, Chicago 37. Checks should accompany orders. 

“This new edition of the ‘Opinions’ is certain to be of great value 
to bar association grievance committees as a reliable guide on fun- 
damental problems of ethics. It also should be on the shelves of 
every lawyer, judge, and law library because of the guidance it af- 
fords in resolving the wide variety of ethical questions considered by 
the ABA committee through the years. 

“The new volume reproduces the texts of the canons, professional 
and judicial, including amendments. It lists under each the number 
and a short summary of every opinion relating to that canon. In 
all, the full texts of 291 formal opinions are included, along with 383 
other decisions of the Committee as to application of the canons to 
specific situations. The latter decisions are from the minutes of the 
Committee, but not embodied in formal opinions. 

“Chairman Drinker is author of ‘Legal Ethics,’ published in 1953, 


and widely recognized as the most complete and authoritative treatise 
on the subject.” 
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OWN AND USE 


Barron and Holtzoff on 
Federal Practice and Procedure 


Federal Digest 
Federal Rules of Civil Procedure 
Federal Rules of Criminal Procedure 
Federal Rules Decisions 
Federal Reporter, 2nd Series 


Federal Supplement 


Supreme Court Reporter 


United States Code Annotated 
West’s Federal Forms 
CIRCULARS AND CATALOG ON REQUEST 
for sale by 


BOSTON LAW BOOK COMPANY 


8 Pemberton Square LAfayette 3-6882 





E. L. GRIMES PRINTING CO., BOSTON, MASS. 








